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3.-3.1.

CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Discussion Items - No Action

SUBJECT: 
Library - Presentation by Friends of the Mt. Pleasant Library

BRIEF SUMMARY: 
The Friends of the Mt. Pleasant Library recently provided partial funding to explore the option
of the old Mt. Pleasant Middle School as a possible new site for an expanded Mt. Pleasant
Library. Another half of funding was provided by Cabarrus County, in an account dedicated
for this purpose. This presentation will review the proposed design for this project. 

REQUESTED ACTION: 
Receive report.

EXPECTED LENGTH OF PRESENTATION: 
15 Minutes

SUBMITTED BY: 
Emery Ortiz, Library Director
Friends of the Mt. Pleasant Library

BUDGET AMENDMENT REQUIRED: 
No

COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 
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ATTACHMENTS:

Interior Design - Proposed MTP Library
Exterior Design - Proposed MTP Library
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3.-3.2.

CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Discussion Items - No Action

SUBJECT: 
Arena and Events Center - Contract Review

BRIEF SUMMARY: 
Allow the Board an opportunity to review the county's current contract with SMG, the arena
management company.

REQUESTED ACTION: 
Review of current contract.

EXPECTED LENGTH OF PRESENTATION: 
10 Minutes

SUBMITTED BY: 
Jonathan Marshall, Deputy County Manager

BUDGET AMENDMENT REQUIRED: 
No

COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 

ATTACHMENTS:

Agreement
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MANAGEMENT AGREEMENT 

BETWEEN 

CABARRUS COUNTY, NORTH CAROLINA 

AND 

SMG 

Dated as of July 28, 2015 
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1st 

MANAGEMENT AGREEMENT 

TillS MANAGEMENT AGREEMENT (tlllS "Agreement") dated as of the 
2MIl day of July, 20 15 by and between Cabarrus County, North Carolina, a political subdivision 
of the State ofN011h Carolina (the "County"), and SMG, a Permsylvania general partnership, 
whose cmrent address is 300 Conshohocken State Road, Suite 770, West Conshohocken, PA 
19428 ("SMG"). 

BACKGROUND 

The County is the owner and current operator and manager of the Cabarrus Arena 
and Events Center located in the County of Cabarrus, North Carolina ("Facility"). 

SMG is engaged, among other things, in the business of providing management 
services, including operations and marketing services for public assembly facilities. 

The County desires to engage SMG, and SMG desires to accept such engagement, 
to provide management services for the Facility on the tenns and conditions set f011h herein. 

The County intends to work in mutual accord with SMG in order to ensure provi
sion of high quality management services, thereby enhancing the use and enjoyment of the Facil
ity. 

NOW, THEREFORE, in consideration of the mutual premises, covenants and 
agreements herein contained, the parties hereto, intending to be legally bound, hereby agree as 
fo llows: 

1. Definitions 

For purposes of this Agreement, the fo llowing terms have the meanings referred 
to in thi s Section 1: 

"ADA" - the Americans with Disabilities Act, 42 U.S.c. Sections 12101-1 2213 
as amended by the Civil Rights Act of 1991 (42 U.S .C. Section 1981 (a», as it now exists and as 
it may be amended in the future by statute or judicial interpretation. 

"Affiliate" - a Person that directly or indirectly, through one or more intermedia.r
ies, controls or is controlled by, or is under common control Witll, a specified Person. For pur
poses of tllls definition, "control" means ownership of equity securities or other ownersillp inter
ests that represent more than 40% of the voting power in the controlled Person. 

"Approved Budget" - any budget submitted by SMG and approved by the COWlty 
pursuant to Section 5 hereof. 

"CERCLA" - the Comprehensive EnvirOlmlental Response, Compensation and 
Liability Act, as amended by the Superfund Amendments and Reauthori zation Act. 
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"Capital Equipment" - any and all furniture, fi xtures, machinery or equipment, 
either additional or replacement, having a per item original cost of$ I OO,OOO.OO or more and an 
expected useful li fe of more than one year. 

"Capital Improvements" - any and all building additions, alterations, renovations, 
repairs or improvements that have an initial dollar cost of not less than $100,000.00 per project. 

"County" - as defined in this first paragraph of this Agreement. 

"Contract Administrator" -- the designated administrative official of the COWlty 
as from time to time appointed by the County, or such individual person(s) as may from time to 
tinle be authorized in writing by such administrative official to act for him/her with respect to 
any or all matters pe11aining to this Agreement. 

"Event Expenses" - any and all expenses incurred or payments made by SMG in 
cOlmection with the occurrence of events at the Faci li ty, including but not limited to costs for 
event staffing including ushers, ticket takers, security and other event staff, and costs relating to 
setup and cleanup. 

"Facility" - as defined in the first paragraph of the Background section of this 
Agreement. 

"Facility Policy Manual" - the policy manual provided by SMG to the County 
containing certain operating and employment policies customarily utilized by SMG in COlmec
tion with the management of a public assembly faci li ty such as the Faci li ty. 

"Fair" - as defined in Section 2.6 hereof. 

"Fiscal Year" - a one year period begiIUllng July 1 and ending June 30. 

"Laws" - all federal , state, local and municipal regulations, ordinances, statutes, 
rules, laws and constitutional provisions. 

"Losses" - any and all losses, liabilities, claims, damages and expenses (including 
reasonable attorneys' fees and costs). 

"Management Term" - as defined in Section 3.2 hereof. 

"Net Operating Loss/Profit -- with respect to a Fiscal Year, the excess, if any, of 
Operating Expenses for such Fiscal Year over Operating Revenues for such Fiscal Year, in the 
case ofa loss, and the excess, ifany, of Operating Revenues for such Fiscal Year over Operating 
Expenses for such Fiscal Year, in the case of a profit. 

"Operating Expenses" - (a) any and all expenses and expenditures of whatever 
kind or nature incurred by SMG in promoting, operating, maintailllng and managing the Faci lity, 
provided that the same have been budgeted, are otherwise contemplated by tills Agreement (e.g. 

2 
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an increase over budgeted Operating Expenses due to an increase in event activity) or such ex
pense is otherwise approved in writing by the County, including, but not limited to: employee 
compensation and related expenses (e.g., base salaries, bonuses, severance and car allowances), 
employee benefits and related costs (e.g., relocation and other related expenses pursuant to 
SMG's relocation policy (a copy of which is included in the Facility Policy Manual), parking and 
other fringe benefits), supplies, material and parts costs, costs of any interns and independent 
contractors, advertising, marketing and public relations costs and conmlissions, janitorial and 
cleaning expenses, data processing costs, dues, subscriptions and membership costs, the costs of 
procuring, administering and maintaining the insurance refen'ed to in Section 8 below (including, 
without limitation, the amount of any premium or deductible under any such policy), amounts 
expended to procure and maintain pennits and licenses, charges, taxes, excises, penalties (except 
where incurred due to SMG's or its employees' , agents', licensees', concessionaires', promot
ers', perfonners' or contractors' negligent or intentional acts or omissions) and fees, professional 
fees, printing and stationery costs, Event Expenses, postage and freight costs, equipment rental 
costs, computer equipment leases and line charges, repairs and maintenance costs (e.g., elevators 
and HV AC), security expenses, utility and telephone charges, travel and entertainment expenses 
in accordance with SMG's policies (a copy of which is included in the Facility Policy Manual), 
the cost of employee unifonns, safety and medical expenses, extenninator and waste di sposal 
costs, costs relating to the maintenance of signage inventory and systems, the cost of armual in
dependent audits of the Facility, the cost of compliance with laws and regulations, costs incuned 
under agreements, commitments, licenses and contracts executed by SMG as provided in Section 
2.3( c) hereof, and the fixed management fees payable to SMG pursuant to Section 4.1 below, all 
as detennined in accordance with generally accepted accounting principles and recognized on a 
full accrual basis; provided that Operating Expenses shall not include expenses or expenditures 
in connection with Capital Improvements and Capital Equipment purchases or the incentive fee 
payable pursuant to Section 4.2 below and any expenses relating to SMG personnel based in 
SMG' s corporate headquarters in Philadelphia, Perulsylvania or its regional field locations (in
cluding the costs of travel by such corporate or regional persormel in cOlmection with SMG's 
management of the Facility) . 

(b) Solely for purposes of calculating Net Operating Loss/Profit and SMG's in
centive fee hereunder, Operating Expenses shall exclude all interest, income tax, depreciation 
and amortization expenses. 

"Operating Revenues" - any and all revenues of every kind or nature derived 
from owning, operating, managing or promoting the Facility, including, but not limited to: li
cense, lease and concession fees and rentals, revenues from merchandise sales, advertising and 
sponsorship sales and renewals, event sponsorship revenues, equipment rentals, utility revenues, 
box offi ce revenues, ticket surcharges (if any), ticket service fees, parking revenues, food service 
and concession revenues (however, if such revenues are collected in the first instance by and re
tained by the concessionaire, only the amount of such revenues paid by the concessionaire to the 
Facility shall be included as Operating Revenues), commissions or other revenues fi'om decora
tion and set- up, security and other subcontractors (however, if such revenues are collected in the 
first instance by and retained by such subcontractors, only the amount of such revenues paid by 
such contractors to the Facility shall be included as Operating Revenues), miscellaneous operat-
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ing revenues, revenues generated from separate agreements with SMG Affiliates pertaining to 
the Facility, and interest revenues, all as determined in accordance with generally accepted ac
counting principles and recognized on a full accrual basis. The parties acknowledge that reve
nues from the sale of tickets for events at the Facility are not Operating Revenues, but are instead 
revenues of the promoter and/or perfom1er of each such event. To the extent that SMG collects 
such ticket sale revenue on behalf of such promoter and/or perfonner, such ticket sale revenue 
shall be the source of funds from which SMG collects the rental charges and other event reim
bursements due by such promoter and/or perf0ll11er for use ofthe Faci lity, which such charges 
and reimbursements are Operating Revenues hereunder. 

"Operating Revenue Benchmark" - shall equal One Million Thilty-Five Thou
sand Dollars ($1,035,000) for the first full Fiscal Year of the Management Term, subject to ad
justment for material changes in the maImer in which SMG operates food and beverage products 
at the Faci li ty, if such changes are agreed upon by the pat1ies hereto. The Operating Revenue 
Benchmark shall automatically adjust on the first day of each subsequent Fiscal Year to equal the 
atnount of three (3) year average of the total Operating Revenues for the previous three Fiscal 
Years (and the parties agree to take into consideration any agreed upon adjustments relati ve to 
material chat1ges in the food and beverage operations of the Facility). 

"Person" - any individual, general partnership, limited partnership, limited liabil
ity partnership, partnership, corporation, joint venture, trust, business trust, limited liabi li ty com
pany, cooperative, or association, and the successors at1d assigns of any of the foregoing at1d, 
unless the context otherwise requiTes, the singular shall include the plmal, and the masculine 
gender shall include the feminine and the neuter, and vice versa. 

"Pre-existing Agreement" - each contract, license, agreement, option, lease and 
commitment existing as of the date of this Agreement that grants any Person any right (i) to li
cense, use, occupy or rent all or at1y pOl1ion of the Facility, or (ii) to provide services to be used 
in the management, operation, use, possession, occupation, maintenance, promotion or marketing 
of all or at1y p0l1ion of the Facility, and that are listed on Exhibit "A" hereto. 

"Renewal Tem1" - the additional period for which this Agreement may be re
newed at the option of the County in accordance with Section 3.2 hereof beyond the Manage
ment Tem1. 

"SMG" - as defmed in the first pat'agraph of this Agreement. 

2. Engagement of SMG; Scope of Services. 

2.1 Engagement. 

(a) General Scope. The County hereby engages SMG to promote, operate at1d 
manage the Facility during the Management Term and the Renewal Term, if any, upon the terms 
and conditions hereinafter set forth, and SMG hereby accepts such engagement. 

4 

Page 18



(b) Manager of the Facili ty . Subject to the terms of this Agreement, SMG 
shall be the sole and exclusive manager to manage, operate and promote the Facility during the 
Management Term and the Renewal Term, if any. In such capacity, SMG shall have exclusive 
authority over the day-to-day operation of the Facility and all activities therein; provided that 
SMG shall follow all policies and guidelines of the County hereafter established or modified by 
the County that the County notifies SMG in writing are applicable to the Faci lity (including 
without limitation any methodology pertaining to the allocation of any costs and expenses by the 
County to the Facility as permitted herein); provided fu rther that to the extent that such policies 
or guidelines hereafter established or modified by the County adversely affect revenues or ex
penses at the Facility, then and in that event, the Benclunark and/or the incentive fee formula set 
forth in Section 4.2 below shall be appropriately adjusted so that it reflects the additional costs or 
reduced revenues resulting from such established or modified policies or guidelines. 

(c) Approval of the COWlty. To the extent that the approval of the County is 
required under the tenns of thi s Agreement, the written approval of the Contract Adminish·ator 
shall constitute the approval of the County, except to the extent the approval of another party is 
expressly required by the terms of this Agreement. 

(d) Standards for Measurement ofSMG's Performance. The COW1ty is enter-
ing into tlus Agreement in part based upon SMG's stated expertise and experience in managing 
and promoting other facilities similar in nature to the Facility and that SMG will utilize all of its 
good-faith c0llU11ercially reasonable effOlis to manage the Facility in a first-class, high-quality, 
fi scally responsible marrner and in the COW1ty' S best interest. It is the intention of the parties 
hereto that SMG will use its good faith cOimn ercially reasonable efforts to accomplish the fo l
lowing performance goals in its management of the Facility: 

(i) Decreasing the yearly subsidy required by the COWlty to the ex-
penses of the Facility from the County's General Fund; 

(ii) Increasing the number of event days in which the Facility is used; 
and 

(iii) Improving the quality of events occurring at the Facility. 

(e) It is the express intent of the parties hereto that this Agreement be con-
strued to the fullest extent possible in accordance with I.R.S. Revenue Procedure 97-1 3, relating 
to management contracts for fac ilities fmanced with tax-exempt bonds or Certificates ofPariici
pation, and, for purposes of determining the pariies ' compliarlce with such Revenue Ruling, all 
provisions hereof shall be interpreted or applied in such as manner as to provide the greatest 
compliance with the sarne. SMG acknowledges and agrees that it shall not be entitled to arld 
does not intend to clainl any compensation whatsoever or howsoever measured or denominated 
hereunder which does not comply with such Revenue Rul ing or which could jeopardize such 
bonds' tax-exempt status. Under no circumstances shall SMG enter into any agreement for use 
of the Facility where such use exceeds thirty (30) days over such agreement's entire ten11 (includ
ing renewal tenllS) , without the prior wTitten consent of the Cmmty. 
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2.2 Scope of Services u Generally. 

SMG shall perform and furnish such management services and systems as are ap
propriate or necessary to operate, manage and promote the Facility in a manner consistent with 
SMG's and the County's policies and procedures, and the operations of other similar first-class 
facilities. 

2.3 Specific Services. 

Without limiting the generality of the foregoing, and subject to the provisions 
hereof, SMG shall provide, and shall have the authority to provide without (except as otherwise 
expressly provided herein) any prior approval by the County, all of the following management 
services for the Facility in consideration for the management fees specified in Section 4 hereof: 

(a) employ (subject to Section 7.2), supervise and direct all necessary or de-
sirable employees and personnel consistent with the provisions of this Agreement; 

(b) administer relationships with all subcontractors, concessionaires and all 
other contracting parties to the Pre-Existing Agreements, assume responsibility for any and all 
negotiations, renewals and extensions (to the extent SMG deems any of the foregoing to be nec
essary or desirable) relating to such Pre-Existing Agreements, and enforce the Pre-Existing 
Agreements; 

(c) negotiate, execute in its own name, deliver and administer any and all li-
censes, occupancy agreements, rental agreements, booking commitments, advertising agree
ments, concession agreements, supplier agreements, service contracts (including, without limita
tion, contracts for cleaning, decorating and set-up, snow removal, general maintenance and 
maintenance and inspection ofHV AC systems, elevators, stage equipment, fire control panel and 
other safety equipment, staffing and persOlmelneeds, including guards and ushers, and other ser
vices which are necessary or appropriate) and all other contracts and agreements in cOlmection 
with the management, promotion and operation of the Facility, provided that if any such license, 
agreement, cOlmnitment or contract other than those involving the license, lease or rental of the 
Facility in the ordinary course has a term that extends beyond the remaining Management Term 
or Renewal TenD, as the case may be, such license, agreement, commitment or contract shall be 
approved and executed by the County (which approval shall not be unreasonably withheld); pro
vided, however, that in the event that SMG desires to propose additional services by SMG or any 
Affiliate of SMG, SMG shall present all such proposals to the County for its approval; 

(d) to the extent that Operating Revenues or funds suppl ied by the County are 
made available therefor, maintain the Facility in the condition received, reasonable wear and tear 
excepted; provided that the County shall be responsible for undertaking all Capital Improve
ments and Capital Equipment purchases as provided in Section 5.8; 

(e) to the extent that Operating Revenues or funds supplied by the County are 
made available thereofor, rent, lease or purchase all equipment and maintenance supplies neces-
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sary or appropriate for the operation and maintenance of the Facility, provided that the County 
shall be responsible for undertaking all Capital Improvements and Capital Equipment purchases 
pursuant to Section 5.8, subject to the SMG Capital Contribution as provided in Section 5. 11 ; 

(f) establish and adjust prices, rates and rate schedules for the aforesaid li-
censes, agreements and contracts and any other commitments relating to the Facility to be nego
tiated by SMG in the course of its management, operation and promotion of the Facility. In de
termining such prices and rate schedules, SMG shall evaluate comparable charges for similar 
goods and services at similar and/or competing facilities and shall consult with the Contract Ad
ministrator about any adjustments to the rate schedules at the Facility to be made by SMG; pro
vided, further, that SMG shall take all commercially reasonable actions to utilize its relationship 
with Ticketmaster to improve the flllancial, marketing and tecJmological capacity of the Facility. 
As set forth in Section 10.2, SMG shall enter into no contract with any Affi liate of SMG unless 
specificall y approved in writing by the County; 

(g) to the extent that Operating Revenues or funds suppl ied by the County are 
made available therefor, pay, when due all Operating Expenses from accounts established pursu
ant to Sections 5.6 and 5.7 of this Agreement; 

(h) after consultation with the County, institute or defend, at the reasonable 
expense of the County, with cowlsel agreed to by both parties, such legal actions or proceedings 
as SMG shall deem necessary or appropriate in cOlmection with the operation of the Facility, in
cluding, without linlitation, to collect charges, rents or other revenues due or to cancel, ternlinate 
or sue for damages under any license, use, advertisement or concession agreement for the breach 
thereof or default thereWlder by any licensee, user, adveliiser, or concessionaire at the Facility; 

(i) maintain a master set of all booking records and schedules for the Facility; 

(j) provide day-to-day administrative services in support of its management 
activities pursuant to Approved Budgets and almual plans described herein, including, but not 
limited to, the acquisition of services, equipment, supplies and facilities; internal budgeting and 
accounting; maintenance and property management; persomlel management; record-keeping; 
collections and billing; and similar services; and 

(k) engage in such advertising, solicitation, and promotional activities as 
SMG deems necessary or appropriate to develop the potential of the Facility and the cultivation 
of broad community suppOli (including without limitation selling advertising inventory and se
curing product rights for the Facility). SMG shall work with the Cabarrus County Convention 
and Visitor's Bureau to market the Facility for conventions, trade shows and public enteliain
ment shows. In connection with its activities under this Agreement, including without limitation 
adverti sing relating to the Facility, SMG shall be pernlitted to use the terms "Cabarrus Arena and 
Events Center" and logos for such names in its adveliising, subject to the approval of the County. 

(I) Market and secure new conunercial rights sales for the Facility. 
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(m) In consultation with the COLinty, evaluate and adjust the operational struc-
ture of the Facility as needed. 

(n) In consultation with the County, evaluate, and attempt to adhere to con-
temporary community standards in respect to all events scheduled. 

(0) As set forth herein, submit all financial and other rep011s detailing SMG's 
activities regarding the Facility to the County in a timely manner. 

(P) Prepare and submit proposed budgets and alIDual plans as further provided 
herein. 

(q) All activities of a corporate nature, including management and marketing 
activities regal·ding the Facility occUlTing at SMG's corporate headqualters in PetIDsylvallia or 
other locations, and all costs of travel to or from the Facility by SMG' s employees or agents who 
are not regularly employed at the Facility. 

(r) Assist with the mal·keting, promotion and operation of the Fair as further 
provided herein. 

2.4 Right of Entry Reserved. 

Representatives of the County designated in writing by the Contract Administra
tor shall have the right, upon reasonable advance notice to SMG and at appropriate times, to en
ter all p011ions of the Facility to inspect same, to observe the performance by SMG of its obliga
tions under this Agreement, to install, remove, adjust, repair, replace or otherwise handle any 
equipment, utility lines, or other matters in, on, or about the premises, or to do any act or thing 
which the County may be obligated or have the right to do under this Agreement or otherwise. 
Nothing contained in tillS Section is intended or shall be construed to limit any other rights of the 
County under this Agreement. The County shall not unreasonably interfere with the activities of 
SMG hereunder, alld the County's actions shall be conducted such that disruption of SMG's 
work shall be kept to a minimum. Nothing in this Section shall impose or be construed to im
pose upon the County any independent obligation to inspect, construct or maintain or make re
pairs, replacements, alterations, additions or improvements or create any independent liability for 
any failure to do so. 

2.5 ConfidentialitylNondisciosure. 

(a) ConfidentialitvlNondisciosure. In comlection with the perfonnance of 
SMG's services hereunder, the County acknowledges that SMG may provide the COUl1ty and its 
employees, agents and subcontractors (including without limitation the architectural and engi
neering firm retained for the Faci li ty) with Confidential Information (as defined below). In addi
tion, in comlection with the performance of the services hereunder, SMG may provide to the 
COUl1ty alld its employees, agents and subcontractors material s that are protected by copyright of 
SMG. 
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(i) The County agrees that it shall keep secret and confidential any 
and all Confidential Information already disclosed and/or to be di sclosed to it by SMG which has 
been designated as confidential in writing by SMG, and the County shall not divulge any such 
infonnation, in whole or in pali, to any third party except as is expressly permitted below in thi s 
Section 2.5 or as may be required by state or federal law. 

(ii) The County shall not use any such illfornlation, except for the ex-
press purpose of utilizing it in cOlmection with the mallagement of the Facility. The County shall 
not directly or indirectly disclose or discuss any such information with ally Person, other than 
employees, agents and subcontractors of tl1e County who are directly concerned with the man
agement of the Facility, provided, however, that in the event of any such disclosure to its em
ployees, agents and subcontractors, the County (i) shall first inform SMG of its desire to make 
such di sclosure, (ii) if requested by SMG, shall require such employees, agents or subcontractors 
to execute and deliver to SMG prior to any disclosure by the County to him/her/it, an agreement 
acknowledging a receipt ofa copy of tile provisions of this Section 2.5 alld agreeing to be bound 
by such provisions to the same extent as the County, and (iii) in any event, shall advise in writing 
all such Persons of the existence of the provisions ofthis Section 2.5 and of their responsibility 
to comply with such provisions. 

(iii) "Confidentiallnfonnation" means any and all information dis-
closed (orally, in writing, by inspection or otherwise) to the County by SMG pursuant to this 
Agreement which has been designated as confidential in writing by SMG. Such information in
cludes, but is not limited to, plans, proposals, and lists of furniture, fixtures alld equipment. The 
restrictions upon confidentiality and use of Confidential Infol1llation set forth in tllis Section 2.5 
do not apply to infonnation which the County can demonstrate was publicly available or lawfully 
in its possession at the time of its disclosure to the County by SMG; however, Confidential In
fornlation shall not be deemed in the County's possession or publicly known simply because it is 
embraced by more general information in the County's possession. 

(iv) With respect to ally information or material wllich is protected by 
copyright of SMG, no pati of such materials may be reproduced, stored in a data base and re
trieval system or tratlsmitted in any form or by any means - graphic, electronic, photocopying, 
recording, mechanical or otherwise - without the prior wTitten pelmission of SMG. 

(b) Specific PerrOrmatlce. The COWlty agrees that the provisions of this Sec-
tion 2.5 are reasonable and necessary to protect the interests of SMG and that SMG's remedies 
oflaw for a breach of any of the provisions of this Section 2.5 will be inadequate and that, in 
connection with atly such breach, SMG will be entitled, in addition to any other remedies 
(whetller at law or in equity), to temporary and pel1llanent injwlctive relief without the necessity 
of proving actual dalnage or ilmnediate or irrepat·able harm, or of the posting of a bond. Not
withstanding the foregoing, if a cowi of competent jurisdiction shall determine any of the provi
sions of this Section 2.5 to be unreasonable, SMG agrees to a reaffirmation of such provisions by 
such court to any limits which such couli finds to be reasonable atld the County will not assert 
that such provisions shall be elinlinated in their entirety by such court. 
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2.6 Cabarrus County Fair. 

For purposes of thi s Agreement, all revenues generated by the Caban'us County 
Fair (the "Fair") shall not be considered Operating Revenues hereunder. To the extent that SMG 
employees employed at the Facility can provide regular management services fo r the Fair within 
their normal business day, such services shall be provided without extra charges or fees . How
ever, to the extent that SMG employees at the Facility CaJU10t so perform or where SMG is di
rected by the County to hire additional staff for the Fair, then any and all new wages or overtime 
payments incurred by the Facility in cOIU1ection with (i .e. just before, during or just after) the 
Fair shall be paid for by the COWlty outside of the Facility budget. Any other incremental (i.e. 
would not have been incurred by the Facility but fo r the existence of the Fair) charges that aJ'e 
identifiable and quantifiable in cOlU1ection with the Fair shall also be for the account of the 
County and not the Facility. 

3. Term and Renewal. 

3.1 TraJlsition Period. 

Intentionally omitted . 

3.2 MaJlagement Term aJld Renewal Tenn. 

(a) The "Management Term" of this Agreement shall commence on July 1, 
201 5 and end at midnight on June 30, 2020 unless earlier tenninated pursuant to the provisions 
of this Agreement or extended pursuant to Section 3.2(b). 

(b) The COW1!y may extend the term hereof on the same terms and conditions 
for additional five-yeaJ' periods (each a "Renewal Tenn") conunencing u1U11ediately after the 
Management Term or any Renewal Tenn, as applicable, by givmg not less than one hWldred fi f
ty (1 50) days prior written notice of such extension to SMG; provided, however, that the parties 
shall mutually agree on the aJnoWlt, telms and conditions of remuneration for SMG's services 
hereunder. 

3.3 New Contract. 

If (i) the COWlty intends, upon termination or expiration of the Management Term 
or Renewal Term to continue to provide maJlagement at the Facility through a private provider 
aJld (ii) this Agreement has not been tenn inated upon a default by SMG, then the County will 
during the final year of the Management Term (unless the County exercises its option to renew 
under Section 3.2) or Renewal Term, as the case may be, negotiate and discuss in good faith a 
new contract or an'angement with SMG fo r the provision of such services following the comple
tion of such term. The obligation to negotiate with SMG is not intended to guaraJltee aJly con
tract rights fo r a future contract with SMG or any specific tenns of a new contract. 
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4. SMG's Compensation. 

4.1 Fixed Fee. 

As base compensation to SMG for providing the services herein specified during 
the Management Term, the County shall pay SMG during the Management Term a periodic 
fixed fee of$ 100.312 per Fiscal Year ("Fixed Fee"), which amount shall be adjusted upward on 
the first day of each Fiscal Year, commencing with the Fiscal Year ending June 30,2015, by the 
percentage change in the Consumer Price Index -- All Urban Consumers (CPI-U) -- U.S. City 
Average -- All Items, during the one year period ending in June immediately preceding such Fis
cal Year, as published by the Bureau of Labor Statistics of the U.S. Department of Labor, or of 
any revised or successor index hereafter published by the Bureau of Labor Statistics or other 
agency of the United States Government succeeding to its functions ("CPI"). The foregoing an
nual fixed compensation shall be payable in equal monthly installments due on or before the last 
day of each month during such Fiscal Year, and SMG, provided it is not in default (as described 
in Section 12.1) hereunder, shall be entitled to draw such amounts from the account described in 
Section 5.6. In the event of a Renewal Term, the pariies shall mutually agree upon the amount, 
terms and conditions of SMG's remuneration under this Section 4 for its performance hereunder. 

4.2 Incentive Fee. 

(a) Amount. SMG shall be entitled to an annual incentive fee with respect to 
each Fiscal Year during the Marlagement Tenn which shall be equal to the arnount calculated in 
accordance with (i) below; provided, however, tllat in no event shall the total incentive fees for 
any Fiscal Year' exceed 100% of the periodic fixed fee payable pursuant to Section 4.1 for such 
Fiscal Year, and; provided fuliher. that SMG will not be eligible in any Fiscal Year for the Quan
titative Incentive Fee (as defined below) wlless the County approved armual budget of net oper
ating income is met or exceeded for such Fiscal Year: 

(i) Ouantitative Incentive Fee. SMG shall be entitled to arl armual 
quantitative Incentive Fee ("Quantitative Incentive Fee") with respect to each Fiscal Year' 
during the Marlagement Term equal to fifteen percent (15%) of the excess Operating 
Revenue over the Operating Revenue Benclunar'k; provided, however, that the Quantita
tive Incentive Fees shall not exceed seventy-five percent (75%) of the fixed fee payable 
to SMG for such Fiscal Year pLU'suant to Section 4.1 ; and 

(ii) Oualitative Incentive Fee. SMG may earn an arumal qualitative 
Incentive Fee ("Qualitative Incentive Fee") with respect to each Fiscal Year during the 
Management Tenn up to an arnount equal to twenty-five percent (25%) of the fixed fee 
payable to SMG for such Fiscal Year pursuarlt to Section 4.1. The anlount of the Qualita
tive Incentive Fee shall be based upon an evaluation of SMG's performance by the Coun
ty with respect to the following qualitative criteria: 

(a) Professional Management. SMG shall demonstrate professional 
management of staff by above average ratings on mutually approved service de-
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livery surveys (a copy of which is attached hereto as Exhibit 4.2(a)(jj)(a) and a 
review by the County (up to 40 points). 

(b) Maintenance and Operation. SMG shall demonstrate quality 
maintenance and operation of the Facility based upon a review by the County on a 
qUaJ1erly basis of the condition of the Facility and the equipment therein (up to 20 
points) . 

(c) Customer Service. SMG shall demonstrate quality service to cli-
ents of the Project by above average ratings on mutually approved service deliv
ery surveys (a copy of which is attached hereto as Exhibit 4.2(a)(ii)(cl) (up to 40 
points) . 

The amount of the points assigned for such Fiscal YeaJ' will be used to calculate the Qualitative 
Incentive Fee payable to SMG for such year as described below. The Qualitative Incentive Fee 
for any Fiscal Year shall be an anlOunt equal to the product of (A) 25% of the fi xed fee payable 
under Section 4.1 for such Fiscal Year, and (B) a ratio whose denominator is 100 points and 
whose nwnerator equals the number of points eaJ'ned by SMG for such year in the County's dis
cretion as provided above. The paJ1ies will meet periodically, as the County determines to be 
reasonably necessaJ'y, during the course of each Fiscal Year to provide performance updates and 
to di scuss perfonnaJlce issues. 

(b) Payment. The incentive fees detennined pursuant to Section 4.2(a) above 
shall be payable to SMG within fOl1y-five (45) days after the County' s receipt of an invoice from 
SMG accompaJlled by aJl annual statement certified by one of its officers setting forth the Oper
ating Revenues and Operating Expenses for the previous Fiscal Year and showing the calculation 
of the incentive fee payable with respect to such Fiscal Year. Provided that the County approves 
or does not object in writing to SMG's invoice within forty-five (45) days of its receipt of the 
saJne, SMG will thereafter be entitled to deduct tl1e amount of such fee from the account de
scribed in Section 5.6 below, provided that to the extent that SMG projects that such a deduction 
would leave insufficient funds in such account to cover Operating Expenses for the remainder of 
the then-current fiscal quaJ1er, SMG shall be entitled not to deduct all or a portion of such fee 
from such account, and, upon notice thereof from SMG, the County shall promptly pay SMG the 
amount of the fee that has not been deducted from such account. Promptly fo llowing the availa
bility of the audited aJlliual finaJlcial statements described in Section 6.1 hereof for a Fiscal Year, 
SMG shall recalculate the incentive fee payable for that Fiscal Year; in the event that the amount 
of the incentive fee which was paid based on SMG's invoice differs from such recalculated 
amount, SMG shall promptly remit to the County aJly excess amount which was paid, or the 
County shall within forty-five (45) days pay (or SMG shall be entitled to deduct from aJly ac
COWlt specified in Section 5.6 after the lapse of forty-five (45) days without objection by the 
County) tl1e sh0l1fall, as the case may be. 

(c) Revenues and Fees. All revenues generated by, payable in connection 
with or in any way related to the Facility shall be the sole prope11y and revenue of the County. 
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SMG's so le remuneration for its performance under this Agreement shall be the Fixed Fee and, if 
applicable, the Quantitative Incentive Fee and/or the Qualitative Incentive Fee. SMG shall have 
no claim to any revenues generated by, payable in connection with or in any way related to the 
Facility except through said fees. 

5. Funding; Budgets; Bank Accounts. 

5.1 Operating Funds. 

Except as otherwise set forth herein and subject to Section 5.2, following the ap
proval of the annual operating budget for a Fiscal Year (including, without limitation, any annual 
operating budget applicable to the first Fiscal Year during the telm hereof), the County shall 
make available to SMG all funds necessary to pay all approved expenses pursuant to the ap
proved, budgeted Operating Expenses incurred or accrued in such Fiscal Year, to the extent Op
erating Revenues do not equal or exceed Operating Expenses. To the extent that Operating Rev
enues during a calendar quarter period are insufficient, or are reasonably expected to be insuffi
cient, to cover Operating Expenses plus, with respect to the first quarter of a Fiscal Year, the 
amount of the projected incentive fee payable pursuant to Section 4.3(b) for the prior Fiscal Year 
("Cash Flow ShOlifall") for such period, the County shall deposit funds into the operating ac
count as follows. Thirty (30) days prior to the begilIDing of each calendar qualier during the 
Management Term and any Renewal Term, SMG will submit to the County an invoice for the 
projected Cash Flow Shortfall for such qUaJier and the County will transfer such funds to the op
erating account within five (5) days afier the start of such calendaJ' quarter. Such funds shall be 
used to pay Operating Expenses. Should it thereafter be detennined that Operating Revenues for 
the quarter in question were in fact sufficient to cover Operating Expenses for such quarter and 
that the deposit by the County was not in fact needed, then such deposit shall, at the County 's 
option, be either refunded to the County within ten (10) days of its written request therefor, or 
shall be deposited into an i.nterest-bearing account to be used only to cover any futw'e Cash Flow 
Shortfalls. Any cash infusions by the County pursuant to a Cash Flow Shortfall shall not consti
tute Operating Revenues. 

5.2 Non-Funding. 

(a) The County shall have no obligation to provide funds for the payment of 
Operating Expenses incuned or committed for after the date SMG receives written notice (an 
"Appropriation Deficiency Notice") of the fact that insufficient funds or no funds have been ap
propriated, or are anticipated to be insufficient or unavailable in the future, for the Facility. 

(b) If the Appropriation Deficiency Notice is of insufficient funds, the County 
shall pay all Operating Expenses incurred or conIDlitted for after such date that are within the 
aggregate level of appropriated funds specified in the Appropriations Deficiency Notice. The 
County shall pay all Operating Expenses incurred or irrevocably committed for prior to the date 
SMG receives the Appropriation Deficiency Notice. Any failure by the County to provide funds 
(beyond the aggregate level of appropriated funds) for the payment of Operating Expenses in
curred or conlli1itted for after SMG receives an Appropriations Deficiency Notice shall not be a 
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breach of or default under this Agreement by the County. Any failure by SMG to perform its 
obligations under this Agreement after SMG's receipt of a Appropriation Deficiency Notice shall 
not be a breach of or default under thi s Agreement if such breach or default directly results from 
such appropriation deficiency, provided that the County has been first given reasonable prior 
written notice by SMG that such specific breach or default by SMG was likely to result from 
such appropriation deficiency. 

(c) If the County appropriates funds at (ort·educes appropriated funds to) a 
level that, in SMG's reasonable, good faith judgment, renders the management of the Facility by 
SMG unsafe as a public assembly facility, SMG may provide its concel1lS in writing to the Coun
ty and (i) SMG and the County shall , as soon as practicable and in no event later than the next 
event that SMG has identified as being unsafe to hold (the date of which shall have been includ
ed in SMG's notice referenced immediately above), agree on the marmer in which the Facility 
shall be operated or on the increased amount of funding necessary to render the operation of the 
Faci lity safe or (ii) SMG may terminate this Agreement pursuant to Section 12.2 (with the effect 
set fOlth in Section 12.3). In the event ofa termination under tllls Subsection 5.2(c) and if 
SMG's concel1lS are addressed within the twelve (12) month period following such tel1llination, 
then SMG shall have the right to resume management of the Facility by giving written to notice 
within thilty (30) days of the date such concel1lS are addressed, provided that this right to resume 
management shall expire if not exercised in writing witllln such thirty (30) day period . 

5.3 A1mual Budget; Cash Flow Budget. 

(a) As pmt of the armual plan described in Section 6.2 herein, on or before 
one hundred twenty (120) days prior to the end of each Fiscal Year, SMG will prepare a pro
posed armual operating budget for the next Fiscal Year to meet the scope of services mld objec
tives under thi s Agreement. Such budget shall contain appropriate line items for revenues mld 
expenses and the projected net operating deficit or surplus. 

(b) SMG shall prepare and submit to the Contract Administrator on or before 
one hundred twenty (120) days prior to the end of each Fiscal Year a proposed aru1llal cash flow 
budget for the succeeding Fiscal Yem·. 

(c) The aru1llal budgets referred to in subpm·agraphs (a) mld (b) above shall be 
reviewed and are subject to approval by the County. On or before the date of the Cabarrus 
County Conunissioners ' last regu larly-scheduled meeting prior to the end of each Fiscal Year, 
the County shall notify SMG of mly changes to the aru1llal operating budget and tlle cash flow 
funding budget for the succeeding Fiscal Yem· proposed by SMG and with such changes, if any, 
as are made by the County. In the event that SMG agrees to such changes, which agreement 
shall not be unreasonably withheld, conditioned or delayed, such budgets shall be the Approved 
Budgets for the upcoming Fiscal Year and , if the parties cannot agree on Approved Budgets for 
the upcoming Fiscal Year, then the previous Fiscal Year's Approved Budgets shall be the Ap
proved Budgets for such upcoming Fiscal Year until a new budget is agreed upon by the pmties. 
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5.4 Budget Modifications Initiated by SMG. 

SMG may submit to the Contract Administrator at any time prior to the close of a 
Fiscal Year a supplemental or revised annual operating budget or cash flow budget for such Fis
cal Year. Upon the approval of the County of such supplemental or revised budget, the Approved 
Budgets for such Fiscal Year shall be deemed amended to incorporate such supplemental or re
vised budget. The Approved Budgets may only be amended as set forth in Section 5.5 below or 
in the two preceding sentences except that SMG shall have the right to propose amendments to 
the Approved Budgets for approval by the County as may be necessary or appropriate as the re
sult of the scheduling by SMG of additional events or activities at the Facility (and the incur
rence of additional Operating Expenses arising from the scheduling of additional events or ac
tivities at the Facility) as long as prior to the scheduling of such events or activities, SMG had a 
reasonable good faith belief that the projected Net Operating Loss for the Fiscal Year as set forth 
in the Approved Budgets would not be increased as a result of such additional events or activi
ties. 

5.5 Budget Modifications Initiated by the County. 

In the event that it appears reasonably likely, in any year during the term hereof, 
that the actual Net Operating Loss/Profit for such Fiscal Year will be larger or smaller as the case 
may be than projected in the annual operating budget for such Fiscal Year, the County may re
quest from SMG a plan for reduction of Operating Expenses to a level consistent with the budg
eted Net Operating Loss/Profit amount. SMG shall forthwith comply with any such expense re
duction requested by the County, whether such reduction was included in SMG's proposed plan 
for reduction or not, and the approved budgets for such Fiscal Year shall be modified according
ly, provided that if the County's requested reductions, in SMG' s reasonable good faith judgment, 
could materially interfere, impede or impair the ability of SMG to manage, operate or promote 
the Facility, SMG shall have the right to terminate this Agreement pursuant to Section 12.2 (with 
the effect set forth in Section 12.3) and provided fmiher that SMG shall not be construed to have 
breached its obligations under this Agreement if such alleged breach has been directly caused by 
the reductions requested by the County, provided that the County has been first given reasonable 
prior written notice by SMG that such specific breach or default by SMG was likely to result 
£i'om such reduction. 

5.6 Receipts and Disbursements. 

SMG shall establish and maintain in one or more depositories designated by the 
County one or more operating, payroll and other bank accounts for the promotion, operation and 
management of the Facility, in the name of the County, with SMG having signature authority in 
such employees of SMG as SMG shall reasonably detem1ine, provided such employees are 
properly bonded as specified herein. All revenues collected by SMG from the operation of or in 
any way related to the Facility shall be deposited into such accounts and Operating Expenses 
shall be paid by SMG from such accounts. All revenues collected by SMG arising from, related 
to or payab le in cOImection with tl1e Facility, including but not limited to revenues from box of
fice sales, facility or equipment rental s, utility rental agreements, food and beverage concessions, 
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naming or pouring rights, licensing agreements, sales, marketing, leasing or other commissions, 
or any other source, are the sole property of the County, held in trust by SMG for the County for 
application as provided herein. Any amounts remaining in such accounts upon termination or 
expiration of this Agreement for any reason, after payment of all outstanding Operating Expens
es, shall be the sole property ofthe COWlty and shall be promptly paid by SMG to the County. 

5.7 Ticket Sales Revenues. 

SMG shall hold in a separate interest-bearing account in a banking institution de
pository designated by the County any ticket sale revenues which it receives with respect to an 
event to be held at the Facility pending the completion of the event. Such monies are to be held 
for the protection of ticket purchasers, the COlmty and SMG, and to provide a source of funds, as 
req uired for such payments to perfOlmers and promoters and for such payments of Operating 
Expenses in comlection with the presentation of events as may be required to be paid contempo
raneously with the event. Following tlle satisfactory completion oftlle events, SMG shall make 
a deposit into tlle operating account(s) establi shed pursuant to Section 5.6 above of the amount in 
such account and shall pay from the operating accowlt Event Expenses and provide the County 
with a full event settlement report along with, upon request of the County, copies of paid receipts 
from all vendors, promoters, performers and other payees of any pOliion of ilie ticket sale reve
nues, andlor other details of such payments. Interest which accrues on amowlts deposited in the 
operating account(s) referred to in Section 5.6 and the ticket account referred to above shall be 
considered Operating Revenues. Bank service charges, if any, on such account(s) shall be con
sidered Operating Expenses. 

5.8 Capital Improvements; Capital Equipment. 

The obligation to pay for, and authority to perform, direct and supervise Capital 
Improvements and Capital Equipment purchases shall remain with the County, except as other
wise provided in Section 5.12, and will not he considered Operating Expenses. The arrnual plan 
submitted pursuant to Section 6.2 shall include SMG's recommendation for Capital Improve
ments and Capital Equipment purchases to be accomplished during the Fiscal Year and shall be 
accompanied by an estimate of the cost of all such items and projects and a request that the 
County budget funds therefor. The County shall retain the sole discretion to determine whether 
and to what level to fund Capital Improvements and Capital Equipment purchases to the Facility, 
except as otherwise provided in Section 5.12. 

5.9 Funding of Facilitv. 

The parties agree that SMG shall not be considered to have a general community 
funding obligation (e.g. to fund the operation of the Facility in the event that the County carmot 
appropriate funds for its operation); provided, however, that this agreement does not in any man
ner negate any payment obligations of SMG set forth in this Agreement. 

16 

Page 30



5.1 0 Funds for Emergency Repairs. 

SMG shall have the right to act, with the consent of the County, in situations 
which SMG detennines to be an emergency with respect to the safety, welfare and protection of 
the general public, including spending and committing funds held in the operating account(s) of 
the Facility, even if such expenses are not budgeted, provided that such funds are reasonably re
lated to addressing the inunediate emergency condition only; provided, however, SMG shall 
have no obligation under any circumstance to spend or commit funds other than funds then 
available in such accounts for any sllch purpose. If feas ible, SMG shall use reasonable attempts 
to contact the Contract Administrator or other responsible party at the County prior to taking 
such actions, and in any event, ilrunediately fo llowing such action, SMG shall inform the County 
of the situation and the action(s) taken, and the County shall pay into such account(s) the amollllt 
of funds, ifany, reasonably spent or committed by SMG pursuant to thi s Section 5.10 in excess 
of budgeted an10unts. 

5.11 Event Fund. 

On or before July 1,2005, SMG made a Fifty Thousand Dollar ($50,000) contri
bution to a segregated interest bearing account establi shed in accordance with Section 5.6 for the 
purposes of promoting and developing new event activity at the Facility ("At Risk Event 
Fund"). The County made a contemporaneous contribution to the At Risk Event Fund of Fifty 
Thousand Dollars ($50,000). SMG shall , subject to periodic consultation with the County, man
age and control the At Risk Event Fund. Each party may make requests/recommendations in re
spect of potential events, or concepts for potential events, which may be funded, in whole or in 
part, through the At Risk Event Fund. The At Risk Event Fund will be replenished up to a max
imum of the original principal amount of $1 00,000 from profits, if any, from events in which 
funds of the At Risk Event Funds are utilized. Any remaining profits ii·om such events will be 
placed in the Operating Account. Losses, if any, shall be deducted from said Fund without re
course to SMG or the County. Any events developed with any contributions from said Fund 
shall pay rent (and reimburse expenses) to the Facility consistent with that paid by third party 
users of the Facility on a "most favo red client" basis for similar types of shows. Upon tennina
tion or expiration of this Agreement and provided such termination is not due to breach of this 
Agreement by SMG, SMG shall be entitled to withdraw half of the funds then in the account lip 
to SMG's $50,000 (plus a prorated share of any accrued interest) from the At Risk Event Fund. 

5.11 SMG Capital Contributions. 

(a) Within thilty days after the signing of this agreement, SMG shall provide 
to the Facility the sum of One Hundred Fifty Thousand Dollars ($ 150,000) for Capital Improve
ments and Capital Equipment purchases relating to the Facility (the "First Capital Contri bu
tion"). In addition, in the event that the patties exercise their option to renew this Agreement for 
the telm of2020-2025, then within thirty days after the exercise of such option, SMG shall pro
vide to the Facility an additional sum of Seventy-Five Thollsand Dollars ($75,000) for Capital 
Improvements and Capital Equipment purchases relating to the Facility (the "Second Capital 
Contribution") 
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(b) Am011ization of the SMG Capital Contribution. The amount of the First 
Capital Contribution shall be am011ized over a period of one hundred twenty (1 20) months dur
ing the Management Term and the Renewal Tern1, if any, on a straight-line, non-interest bearing 
basis. The an10unt of the Second Capital Contribution shall be al11011ized over a period of sixty 
(60) 1110nths during the Management Term and the Renewal Term, if any, on a straight-line, non
interest bearing basis. In the event of the expiration or termination of this Agreement for any 
reason, the County shall pay, or cause any successor management company to pay, to SMG un
conditionally and without set-offthe unamortized amount of the First Contribution and Second 
Capital Contribution existing as of such expiration or termination. The payment of any such 
w1al11orti zed amounts shall be made to SMG no later than thirty (30) days following the effective 
date of such expiration or termination. 

6. Records, Audits and Reports. 

6.1 Records and Audits. 

(a) SMG shall keep full and accurate accounting records relating to its activi-
ties at the Facility in accordance with generally accepted United States accounting principles. 
SMG shall maintain a system of bookkeeping adequate for its operations hereunder and suffi
cient to allow the County to determine SMG' s compliance with this Agreement and the Facility' s 
complete financial status and perfonnance at any time. SMG shall adjust its accounting proce
dures upon request by the County to conform with any applicable requirements of state or federal 
law or to the reasonable recommendations of the County's Finance Director, financial advisors 
or bond underwriters. SMG shall give the COW1ty'S authorized representatives access to such 
books and records at any reasonable time. SMG shall keep and preserve for at least three (3) 
years following each Fiscal Year all sales slips, rental agreements, purchase order, sales books, 
credit card invoices, bank books or duplicate deposit slips, and other evidence of Operating Rev
enues and Operating Expenses for such period. In addition, on or before ninety (90) days follow
ing each Fiscal Year for which SMG is managing the Facility hereunder, SMG shall furnish to 
the County a balance sheet, a statement of profit or loss and a statement of cash flows fo r the Fa
cility for the preceding Fiscal Year, prepared in accordance with generally accepted United 
States accoW1ting principles. The accounting records maintained by SMG hereunder for the Fa
cility shall be audited am1Ually by the County's independent auditor as pal1 of the Cmillty 's over
all audit process. The County may, from time to time, audit the accoW1ting records maintained 
by SMG hereunder for the Facility, at any reasonable time. The cost of any such audit shall be 
deemed an Operating Expenses hereW1der. 

(b) The County shall have the right at any time, and from time to time, to 
cause nationally recognized independent auditors to audit all of the books ofSMG relating to 
Operating Revenues and Operating Expenses, including, without limitation, cash register tapes, 
credit card invoices, duplicate deposit tapes, and invoices. No costs incun·ed by the County in 
conducting such audit shall be considered an Operating Expense. If any such audit demonstrates 
that the Operating Revenues or Operating Expenditw·es reflected in any financial statements pre
pared by SMG and audited as specified in the fo regoing subparagraph (a) are understated (in the 
case of Operating Expenses) or overstated (in the case of Operating Revenues), in either case by 
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more than five percent (5%), or that there were material inaccuracies or omissions of any other 
nature which were intentional or grossly negligent by SMG, SMG shall pay to the COWlty the 
reasonable cost of such audit and shall promptly refund to the County any portion of the incen
tive fee paid for such Fiscal Year which is attributable to the overstatement or understatement, as 
the case may be. The Cowlty 'S right to have such an audit made with respect to any Fiscal Year 
and SMG's obligation to retain ilie above records shall expire three (3) years after SMG's state
ment for such Fiscal Year has been delivered to the County. 

6.2 Annual Plan. 

(a) SMG shall provide to the County on or before one hundred twenty (120) 
days prior to the end of each Fiscal Year, an annual management plan, which shall include the 
annual operating budget described in Section 5.3 for the next Fiscal Year. The arumal plan shall 
include information regarding SMG's anticipated operations for such Fiscal Year, including 
plaruled operating maintenance activities by SMG, requested Capital Improvements and Capital 
Equipment purchases and an anticipated budget therefor, anticipated events at the Facility, antic
ipated advertising and promotional activities, any planned uses of the At-Risk Event Fund, and 
planned equipment and furnishings purchases. The arumal plan shall be subject to review, revi
sion and approval by the COWlty. Following review and revision by the County, SMG shall have 
thirty (30) days to incorporate the County's revisions into its plan and resubmit the revised plan 
for approval. Upon approval by the County, such atmual plan shall constitute the operating pro
gram for SMG for the following Fiscal Year. 

6.3 Monthly Reports. 

Prior to the Cabarrus COW1ty'S Conmlissioners' regularly monthly meeting of 
each month during the term of this Agreement, SMG shall provide to the County a written 
monthly report in a form approved by the County and similar to that used in other SMG
matlaged facilities setting out ilie Facility's anticipated activities for the upcoming month and 
reporting on the prior month' s activities and finatlCes; provided, however that it shall not be a 
breach of this agreement if such regular meeting is scheduled on a date too early in a month for 
SMG to deliver such repOli. SMG shall include in such report a balatlCe sheet, income state
ment, and other financial reports (such as a departmental expense report and event accounting) . 

7. Employees. 

7.1 SMG Employees. 

(a) Subject to Section 7.2, SMG shall select, train and employ at the Facility 
such nwnber of employees as SMG deems necessary or appropriate to satisfy its responsibilities 
hereunder; SMG shall use its best efforts to recruit employees who will be proficient, productive, 
atld cowieous to patrons, and, subject to Section 7.2, SMG shall have authority to hire, terminate 
and discipline any and all persOimel working at the Facility. All employee shall be informed of 
the standards set forth in Section 2.1 (d) hereof. 
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(b) After the parties' agreement regarding the selection process, and the 
County's opportunity to interview general manager candidates and upon consultation with the 
County, SMG shall assign to the Facility a competent, full-time general manager. From time to 
time the general manager may provide assistance in connection with the consulting and/or man
agement services provided by SMG or any of its Affiliates at other facilities managed, owned or 
leased by SMG or any of its Affi liates, provided that (i) such assistance does not affect in any 
material respect the responsibilities and duties of the general manager to the Facility and (ii) the 
cost of the salary and benefits of the general manager for the time spent in connection with 
providing such assistance shall be reimbursed by SMG to the operating account ofthe Facility. 
Prior to SMG's appointment of such general manager, SMG shall consult with the Contract Ad
ministrator with respect to the qualifications of the general manager proposed by SMG. 

(c) SMG employees at the Facility shall not for any pWlJose be considered to 
be employees or agents ofthe County, and SMG shall be solely responsible for their supervision 
and daily direction and control and for setting, and paying as an Operating Expense, their com
pensation (and federal income tax withholding) and any employee benefits, and all costs related 
to their employment shall be an Operating Expense. 

7.2 County Employees. 

(a) Intentionally Omitted 

(b) The County agrees that in the event that SMG is at any time required to 
make contributions to multiemployer plans (as that tenn is defined in Section 4001(a)(3) of the 
Employee Retirement Income Security Act of 1974 (ERISA), as amended), on behalf of or for 
the benefit of SMG's union employees during the tern1 of thi s Agreement, the parties willmutu
ally agree in a separate agreement to the effect that County shall hold harmless SMG from any 
Losses in respect of any withdrawal liability if there are any unfunded vested benefits under any 
such multiemployer plans in connection with the hiring and firing of such employees by SMG 
during the term of this Agreement or the tenrunation of this Agreement. 

7.3 No Solicitation or Employment by County. 

During the period commencing on the date hereof and ending one (l) year after 
the termination or expiration of this Agreement, except with SMG's prior written consent, the 
County will not, for any reason, solicit for employment, or hire, any of the senior management 
persOimel employed by SMG at the Facility, including, without limitation, the general manager, 
director-level employees and depaJ1ment heads. In addition to any other remedies which SMG 
may have, specific performance in the fonn of injunctive relief shall be avai lable for the en
forcement of this provision. 

7.4 Termination Effect on Contracts. All contracts relating to the Facility (includ-
ing all contracts approved by the County aJ1d all li cense, lease or rental contracts peliaining to 
the Facility) which SMG executed in its own naJ11e shall be automatically assigned to, and 
deemed to be assumed by, the County (without further action by any party) upon tennination or 
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expiration of this Agreement and the County shall indemnify, defend and hold harmless SMG 
from and against any Losses in respect of any liability under such contracts arising from any act 
or omission by any paliy to such contracts (other than due to the gross negligence or intentional 
acts or omissions of SMG) occurring on or after the effective date of tennination or expiration of 
thi s Agreement. 

8. Indemnification and Insurance. 

8. 1 Indemnification. 

(a) SMG shall indemnify, defend and hold harmless the County, its elected 
and appointed officials, officers, agents and employees from and against any and all Losses aris
ing from any material default or breach by SMG of its obligations specified herein or other Loss
es incurred by or threatened against County ari sing from or in connection with a third palty law 
suit alleging wrongdoing by SMG in cOlmection with SMG's mallagement of the Facility; pro
vided, however, that the foregoing indemnification shall not extend to Losses to the extent such 
Losses (i) arise from any breach or default by the County of its obligations under Section 8.1(b) 
below, (ii) arise out of a failure by the Cowlty to maintain reasonable commercial insurallce cov
ering (A) the Facility and its premises for physical damage or other Loss alld (B) business inter
ruption, (iii) al'e caused by or arise out of the services provided by the architects, engineers and 
other agents (other than SMG) retained by the County in connection with Capital Improvements 
or Capital Equipment purchases at the Facility, or (iv) where SMG is not found to have conmlit
ted the wrongdoing alleged in a third party law suit and the County was not nalned as a party in 
the litigation or was found liable for the wrong doing (and such Losses would become Operating 
Expenses (as defined above and reinlbursable to SMG» . 

(b) The COWlty shall indenmify, defend and hold harmless SMG, its partners, 
officers, agents and employees from and against any and all Losses arising from (i) any material 
default or breach by the COWlty of its obligations specified herein, (ii) the fact that at any time 
prior to the conmlencement of the Management Term hereunder the Facility has not been operat
ed, or the Facility and its premises are not or have not been, in compliance with all Laws, includ
ing, but not limited to, the ADA, (iii) the fact that prior to, as of, or after the commencement of 
the Management Tenn hereunder there is any condition on, above, beneath or arising from the 
premises occupied by the Facility which might, under any Law, give rise to liability or which 
would or Illay require any "response," "removal" or "remedial action" (as such terms are defined 
under CERCLA), (iv) ally structural defect with respect to the Facility or the premises occupied 
by the Facility prior to, as of or after the conmlencement of the Management Term hereunder, or 
(v) any obligation or liability under or in respect of any contract, agreement or other instrument 
executed by SMG in confonnity with the provisions of this Agreement and where SMG has not 
breached the telms thereof (vi) any non-compliance with any Pre-Existing Agreement on or prior 
to the conunencement of the Management Term, or (vi) ally act or omission can'ied out by SMG 
at the specific written direction or written instruction of the County and where SMG follows 
such written direction, its agents or employees; provided, however, that the foregoing indemnifi
cation under clauses (i) and (ii) above shall not extend to Losses to the extent such Losses arise 
from any default or breach by SMG of its ob ligations specified herein. 
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(c) The parties acknowledge and agree that SMG has managed the Facility for 
the past ten years and that SMG has used the Facility and is fanliliar with its condition and the 
above indemnification of SMG by the County is limited to the extent that SMG created any con
dition in the Faci lity that might give rise to liability on the part of SMG or the County. The pro
visions set forth in subparagraphs (a) and (b) above shall survive termination of this Agreement; 
provided, however, that a claim for indemJlification pursuant to Section 8.1 shall be valid only if 
the party entitled to such indemnification provides written notice thereof to the other party prior 
to three (3) years fo llowing the date of termination or expiration of this Agreement. 

The terms of all insurance policies referred to in Section 8, including without limitation (i) the 
property insurance policies of the County, and (ii) the policies of any independent contractors 
retained by the County or hired by SMG (such as, the food and beverage concessionaire retained 
by the County and emergency medical tecrulicians who are not employed by SMG), shall pre
clude subrogation claims against SMG, its partners, the County and their respective officers, di
rectors, employees and agents. SMG and the County hereby release each other from and against 
any and all loss of or damage to property arising out of or incident to any peril required to be in
sured against herein. The effect of such release is not limited to the amount of insurance actually 
carried or required to be calTied, to the actual proceeds received after a loss or to any deductibles 
applicable thereto. Each party shall have the insurance company that issues its property coverage 
waive any rights of subrogation and shall have the insurance company include an endorsement 
aclmowledging tllls waiver, if necessary. Either party 's failure to carry the required insurance 
shall not invalidate this waiver. 

8.2 Liability Insurance. 

(a) SMG shall secure and deliver to the Contract Administrator prior to the 
commencement ofllie Management Term hereunder and shall keep in force at all times during 
any period in which SMG has operations at the Facility, a commercial liability OCCWTence insur
ance policy, including public liability and property damage, covering the premises and the opera
tions hereunder, in the amowlt of One Million Dollars ($ 1,000,000.00) for bodily injury and One 
Million Dollars ($ 1,000,000.00) for property danlage, including products and completed opera
tions and independent contractors. 

(b) SMG shall also maintain Comprehensive Automotive Bodily Injury and 
Property Damage Insurance for business use covering all vehicles operated by SMG officers, 
agents and employees in cOlmection with the Facility, whether owned by SMG, the County, or 
otherwise, with a combined single linllt of not less than One Million Dollars ($1,000,000.00) per 
occurrence (including an extension oflllred and non-owned coverage). 

(c) SMG shall also maintain Umbrella liability insurance from the these limits 
up to no less than a limit of Five Million Dollars ($5,000,000). SMG shall be the named insured 
under all such policies. The County shall be an additional insured wIder the foregoing insurance 
policies, as its interests may appear, and said pol icies shall contain a provision covering the par
ties' indellmificationliabilities to each other. 
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(d) Required ofSMG hereunder along with copies of the paid receipts there-
for shall be delivered to the Contract Administrator prior to the commencement of this Agree
ment. Notwithstanding the provisions of this Section 8.2, the parties hereto acknowledge that the 
above policies may contain exclusions from coverage which are reasonable and customary for 
policies of such type. Each such policy or certificate shall contain a valid provision or endorse
ment stating, "This policy will not be canceled or materially changed or altered without first giv
ing thirty (30) days' written notice thereof to the County ofCabarrus, NOlih Carolina, Attention: 
County Manager, 65 Church Street SE, P.O. Box 707, Concord, NC 28026-0707, sent by celii
fied mail, return receipt requested." 

( e) With respect to policies procured by it, SMG shall deliver to the Contract 
Administrator satisfactory evidence of such renewal of such policies prior to a policy's expira
tion date except for any policy expiring on the termination or expiration date of this Agreement 
or thereafter. 

(f) Except as provided in Sections 8.5(b) and 8.6, all insurance procured by 
SMG in accordance with the requirements of this Agreement shall be primary over any insurance 
carried by the County and shall not require contribution by the County. 

8.3 Workers Compensation Insurance. 

SMG shall at all times maintain worker's compensation insurance (including oc
cupational disease hazards) with an authorized insurance company or through the North Carolina 
State Compensation Insurance Fund or through an authorized self-insurance plan approved by 
the State of North Carolina insuring its employees at the Facility in amounts equal to or greater 
than required under law. 

8.4 Fidelity Insurance. 

SMG shall maintain during the term of this Agreement Fidelity Insurance cover
ing all ofSMG' s persOlmel under this Agreement in the amount of Five Hundred Thousand Dol
lars ($500,000.00) for each loss, to reimburse the County for losses experienced due to the dis
honest acts of SMG's employees. 

8.5 Property Insurance. 

SMG shall maintain sufficient propeliy damage or loss insurance to cover person
al property owned by SMG at the Facility and shall maintain such insurance beginning as of the 
date hereof and continuing throughout all periods in which SMG has any operations at the Facili
ty. The County shall maintain its current propeliy insurance covering the premises of the Facili
ty. Certificates evidencing the existence of the policies shall be delivered to SMG prior to the 
COlmnencement of the Management Tel111. Notwithstanding the provisions of this Section 
8.5(b), the patiies hereto acknowledge that the above policies may contain exclusions from cov
erage which are reasonable and customary for policies of such type. With respect to policies pro
cured by it, the Contract Administrator on behalf of the County shall deliver to SMG satisfactory 
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evidence of such renewal of such policies at least twenty (20) days after a policy's expiration 
date except for any policy expiring on the termination date of this Agreement or thereafter. 

8.6 Certain Other Insurance. 

(a) If any of the Pre-Existing Agreements consist of agreements with inde-
pendent contractors to provide services in respect of the Facility, the County shall use its best 
effOlis to cause such contractors to name SMG as an additional insured under any insurance 
maintained by such contractors pursuant to the terms of such Pre-Existing Agreements and in 
such event to deliver to SMG promptly after request therefor a certified copy of such policy and 
a certificate evidencing the existence thereof. In addition, if SMG enters into any agreements 
during the Management Term and any Renewal Te1111 with any independent contractors for the 
provision of services hereunder, SMG shall have the right to require such contractors to name 
SMG as an additional insured wlder any insurance required by SMG thereunder and to deliver to 
SMG prior to the performance of such services a celiified copy of such policy, plus a certificate 
evidencing the existence thereof, which policy contains the same type of endorsements and pro
visions as provided in Section 8.5( c). 

(b) SMG shall , within ninety (90) days of the date of this Agreement and at 
least yearly thereafter, review the insurance carried by the County and SMG covering the Facili
ty or any ofSMG's or the County's operations at the Facility, or required of third parties using 
the Facility, with regard to SMG' s experiences at other similar facilities , and shall within fifteen 
(15) days of such review advise the County in writing of the results of its review and of any 
changes, additions or increases to the insurance requirements herewlder or applicable to third 
parties which are advisable under best facility management practices. 

(c) The parties hereto shall each immediately notify the other, along with any 
applicable insurance carrier(s), in writing of any occurrence or discovery which could result in 
an insurance claim hereunder. 

(d) SMG shall require reasonable liability insurance from all third-party users 
of the Faci lity and shall enforce the provisions contained in all third party contracts entered into 
in cOlmection with the Facility, including the insurance requirement contained in all County ap
proved event li cense, concessionaire, subcontractor and other similar agreements. 

9. Ownership of Assets. 

9.1 Ownership. 

The ownership of buildings and real estate, technical and office equipment and 
facilities, furniture, displays, fixtures, vehicles and similar tangible propeliy located at the Facili 
ty shall remain with the County. Ownership of and title to all intellectual propeliy rights of 
whatsoever value, related to the Facility in any way shall remain the sole propeliy of the County, 
with the exception of any proprietary software developed by SMG prior to the date of this 
Agreement. The ownership of consumable assets (such as office suppl ies and cleaning materi
als) purchased with Operating Revenues or County funds shall remain with the County, but such 
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assets may be utili zed and consumed by SMG in the perfOlmance of services under this Agree
ment. The ownership of data processing programs and software owned by the County shall re
main with the County, and the ownership of data processing programs and Software owned by 
SMG shall remain with SMG. SMG shall not take or use, for its own purposes, or for those of 
third parties, customer or exhibitor lists or similar materials developed by the County for the use 
of the Facility, unless written consent is granted by the County. Ownership of equipment, fur
nishings, materials, or fixtures not considered to be real propelty and other personal propelty 
purchased by SMG with County funds for use at and for the Facility shall vest in the County au
tomatically and immediately upon purchase or acquisition. The assets of the County as de
scribed herein shall not be pledged, liened, encumbered or otherwise alienated or assigned other 
than in the ordinary course of business of the Facili ty without the prior approval of the County. 

9.2 County Obligations. 

Except as herein otherwise set fOlth , throughout the term of this Agreement, the 
County will maintain full beneficial use and ownership of the Facility and will pay, keep, ob
serve and perfonn all payments, terms, covenants, conditions and obligations under any bonds, 
debentures or other security agreements or contracts relating to the Facility to which the County 
may be bound, and SMG shall reasonably cooperate with the County in this regard. 

10. Assignment; Affiliates. 

10.1 Assignment. 

Neither this Agreement nor any of the rights or obligations hereunder may be as
signed by either party hereto without the prior written consent ofthe other party hereto, which 
consent shall not be umeasonably withJleld, conditioned or delayed. The paJties acknowledge 
that the foregoing does not preclude the assigrullent by SMG of its rights to receive its manage
ment aJld incentive fees hereunder to its lender(s) as collateral security for SMG's obligations 
under any credit fac ilities provided to it by such lender(s), provided that such collateral assign
ment shall not in any event cover SMG's rights to maJlage, promote or operate the Facility here
under. 

10.2 SMG Affiliates. 

(a) Transactions with Affiliates. In cOl111ection with its management respon-
sibilities hereunder relating to the purchase and/or procurement of equipment, materials, sup
plies, inventories, and services for the Facility, SMG may purchase and/or procure from, or oth
erwise transact business with, an Affiliate of SMG, subject to review aJld written approval by the 
County. In the event SMG purchases and/or procures from, or othelw ise transacts business with, 
an Affiliate of SMG as contemplated by the foregoing sentence, the prices chaJ'ged and services 
rendered shall be competitive with those obtainab le from others rendering comparable goods 
and/or services of like kind. To ensure compliance in thi s respect, SMG agrees to obtain at least 
two (2) other competitive proposals from Persons other than SMG's Affiliates whenever SMG 
proposes to transact business with an Affiliate fo r the provision of such goods or services here-
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under, and to provide correct copies of all such proposals to the COW1ty prior to entering into the 
relationship with the Affiliate. In addition, SMG may license the use of the Facil ity or any part 
thereof to itself in connection with any event in the promotion of which SMG is invo lved, so 
long as the license fee charged is on prevailing rates and terms or such other rates and terms as 
the County approves . 

(b) Conflicts ofInterest. The County acknowledges that SMG manages other 
public assembly facilities which may, from time to time, be in competition with the Faci lity. The 
management of competing facilities wi ll not, in and of itself, be deemed a confl ict of interest or 
breach of SMG' s duties hereunder; provided, however, in all instances in which the Facility is in 
competition with other public assembly facilities managed by SMG for the so licitation of certain 
events, SMG shall not involve its principal office (currently in Philadelphia, Pennsylvania) on 
behalf of any such other facility in an attempt to influence the decision-making process regarding 
the selection of a site by such events. 

11. Laws and Permits. 

ll .1 Pe1mits, Licenses, Taxes and Liens. 

SMG shall procure any permits and licenses required for the business to be con
ducted by it hereunder. The COWlty shall cooperate with SMG in applying for such permits and 
licenses, but the County itself shall not necessarily be a licensee or pennitee unless required by 
the applicable license or pelmit or w1less required by the COWlty for other reasons. SMG shall 
deliver copies of all such pemilts and licenses to the Contract Administrator. SMG shall pay 
promptly, out of the accoWlts specified in Section 5.6, all taxes, excises, license fees and permit 
fees of whatever nature arising from its operation, promotion and management of the Facility. 
SMG shall use reasonable efforts to prevent mechanic 's or materialman's or any other lien from 
becoming attached to the premises or improvements at the Facility, or any pal1 or parcel thereof, 
by reason of any work or labor performed or materials furnished by any mechaJ.lic or material
man, so long as the work, labor or material was provided at SMG's direction and the COW1ty has 
supplied funds for the payment of charges therefo r in accordance willi tlus Agreement. 

11 .2 Governmental Compliance. 

SMG, its officers, agents and employees shall comply with all Laws applicable to 
SMG's management of the Facility hereunder. With respect to the ADA, SMG will comply with 
Title III of the ADA al1d the provision of such auxi liary aids or alternate services as may be re
quired by the ADA. Nothing in this Section 11.2 or elsewhere in this Agreement shall, however, 
require SMG to undertake any of the foregoing complial1ce activity, nor shall SMG have any lia
bi lity w1der this Agreement therefor, if (a) such activity requires any Capital Improvements or 
Capital Equipment purchases, unless the County provides funds for such Capital Improvements 
and Capi tal Equipment purchases purSUal1t to Section 5.8 hereof, or (b) ally Pre-Existing Agree
ment fail s to require any licensee, lessee, tenant, promoter or user of any portion of the Facilities 
to comply, al1d to be financially responsible for complial1ce, with Title III of the ADA in COIUlec
lion with ally activities of such licensee, lessee, tenant, promoter or user at the Facilities. Fur-
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themlore, SMG shall have the right to require any licensee, lessee, tenant, promoter or user of 
any portion of the Facility to comply, and to be financially responsible for compliance, with Title 
III of the ADA in connection with any activities of such licensee, lessee, tenant, promoter or user 
at the Facility. 

11 .3 No Discrimination in Employment. 

In cOlUlection with the performance of work under thi s Agreement, SMG shall not 
refuse to hire, di scharge, refuse to promote or demote, or discriminate in matters of compensa
tion against, any Person otherwise qualified, solely because of race, color, religion, gender, age, 
national origin, military status, sexual orientation, marital status or physical or mental disability. 

12. Termination. 

12.1 Termination Upon Default. 

Either party may terminate this Agreement upon a default by the other patty here
under. A party shall be in default hereunder if (i) such party fails to pay any sum payable here
under within thirty (30) days after satne is due and payable, or (ii) sllch party fai ls in any material 
respect to perform or comply with any of the other terms, covenants, agreements or conditions 
hereof and such failure continues for more than thirty (30) days after written notice thereof from 
the other party. In the event that a default (other than a default in the payment of money) is not 
reasonably susceptible to being cured within the thiity (30) day period, the defaulting party shall 
not be considered in default if it shall within such thirty (30) day period have cOImnenced with 
due diligence and dispatch to cure such default and thereafter completes with dispatch and due 
diligence the curing of such default. SMG acknowledges and agrees that neither it nor any con
cessionaire, vendor, promoter, licensee or other party with whom SMG may deal in connection 
with the Facility is a tenant of the Facility or has any leasehold or other sinlilar interest in the 
land of or in the Facility itself, atld summary ejectment procedures shall not be applicable to any 
termination of SMG's rights to manage the Facility hereunder unless SMG refuses to vacate the 
Facility after termination ofthis agreement by the County. 

12.2 Temlination Other than Upon Default. 

(a) SMG shall have the right to temlinate this Agreement upon sixty (60) days 
written notice to the County (i) under the circumstances described in Sections 5.2(c) or 5.5 here
of, or (ii) as otherwise set fOIth herein. 

(b) Either party shall have the right to tenninate this Agreement under the cir-
cumstances specified in Section 13 .6( d). 

12.3 Effect of Termination. 

In the event thi s Agreement expires or is terminated, (i) all Operating Expenses 
incllrred or irrevocably committed for prior to the effective date of expiration or termination, ex
cept any such expenses which at'e incurred due to a default by SMG which resulted in such ter-
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mination, shall be paid using funds on deposit in the account(s) described in Sections 5.6 and 5.7 
and to the extent such funds are not sufficient, the County shall pay all such Operating Expenses 
and shall indemnify and hold SMG harmless therefrom, (ii) the County shall promptly pay SMG 
all fees earned to the effective date of expiration or termination (the fixed and incentive fees de
scribed in Section 4 hereof being subject to proration), provided that the County shall be entitled 
to offset against such unpaid fees any damages directly incurred by the County in remedying any 
default by SMG hereunder which resulted in such termination (other than the fees or expenses of 
any replacement manager for the Facility), and (iii) with the cooperation of SMG, the County 
shall, or shall cause another management company retained by it to, accept the assignment of 
SMG's rights, and assume and perform all of SMG's obligations, arising after the date of expira
tion or termination of this Agreement, under any licenses, occupancy agreements, rental agree
ments, booking commitments, adveliising agreements, concession agreements, and any other 
contracts relating to the Facility which have been executed by SMG hereunder, except (A) to the 
extent that any such license, agreement, commitment or contract was executed by SMG in viola
tion of any of the restrictions applicable to SMG's right to execute such licenses, agreements, 
commitments or contracts contained in tlus Agreement, and (B) for any such license, agreement, 
commitment or contract to which the consent of the other party thereto is required for such as
sig11ll1ent and asswnption unless such consent is obtained (in the case of any such consent, SMG 
will use conunercially reasonable efforts to obtain such consent and the COWlty will cooperate in 
any reasonable mruUler with SMG to obtain such consent). Upon the expiration oftlus Agree
ment or a termination pursuant to Section 12.1 or 12.2, all furtller obligations of the paliies here
under shall terminate except for the obligations in thi s Section 12.3 and in Sections 7.2(c), 7.3, 
7.4,8.1 and 12.4; provided, however, that if such termination is the result of an intentional or 
grossly negligent default, the nondefaulting party exercising its right to terminate tlus Agreement 
shall be entitled to recover damages for breach ari sing from such willful default. Except with 
respect to a breach of the confidentiality provisions of Section 2.5 above and losses arising from 
personal or bodily injury, in no event shall either pal1y be liable or responsible for any conse
quential, indirect, incidental, pWlitive, or special damages (including, without limitation, lost 
profits), whether based upon breach of contract or warranty, negligence, strict tOliliability or 
otherwise, and each pmy's liability for damages or losses hereunder shall be strictly linuted to 
direct dalnages that are actually incwTed by or threatened against the other party. 

12.4 Surrender of Premises. 

Upon termination oftlus Agreement (termination shall, for all purposes in this 
Agreement, include tennination pW·SUallt to the terms of this Section 12 and any expiration of the 
term hereof), SMG shall surrender and vacate the Faci lity upon the effective date of such termi
nation. The Facility and all equipment and furnishings shall be returned to the County in good 
repair, reasonable weal· and tear excepted, to the extent funds were made available therefor by 
the County. All reports, records, including financial records, and documents maintained by 
SMG at the Faci lity relating to this Agreement other than materials containing SMG's proprie
tal·y infol1l1ation shall be immediately surrendered to the County by SMG upon termination . 
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13. Miscellaneous. 

13.1 Use of Facility at Direction OfCowlty. 

(a) At the direction of the Contract Administrator, upon reasonable advance 
notice and subject to any preexisting conunitments, SMG shall provide use of the Facility or any 
pat1 thereof to civic at1d nonprofit orgatlizations located in the locale of the Facility at reduced 
rates. All event-related expenses, including but not limited to ushers, ticket-takers, secmity and 
other expenses inculTed in cOl1l1ection with the use of the Facility by such orgatlizations, if not 
reimbmsed to the Facility operating account by the organization using the Facility, shall be re
imbursed by the County to the operating accounts specified in Section 5.6. Witllin tllirly (30) 
days ofthe execution of this Agreement, and thereafter yearly as part of the annual plan to be 
provided pursuant to Section 6.2 hereof, SMG shall supply to the County a schedule listing 
SMG's stat1dard charges for all regular event-related expenses, at1d such charges shall be the 
agreed charges, to the extent applicable, for use of the Facility in the circumstat1ces described in 
thi s Section. 

(b) The County shall have the right to use the Facility or at1y part thereof, up-
on reasonable advance notice and subject to at1y preexisting commitments, for such purposes as 
meetings, senlinars, trailllng classes or other uses without the payment of any rental or use fee, 
except that direct out-of-pocket expenses incwTed in cOlmection with such uses shall be paid by 
the County. 

(c) Except for the Fair, the County shall not schedule use of the Facility pm-
SUat1t to subparagraphs (a) at1d (b) above if such use will conflict with paying events booked by 
SMG and shall in all instatlCes be subordinate thereto in telTl1s of priority of use ofthe Facility. 
Except for the Fair, in all instatlCes when the Facility, or pal1 thereof, is to be used at the COWl
ty's request or by the County pursuant to subparagraph (a) or (b) above, a rent or use fee which 
otherwise would be chargeable for such event shall be deemed to have been paid at1d such 
deemed payment shall constitute Operating Revenues for the pmpose of calculating SMG' s in
centive fee pmSuatlt to Section 4.3 above. 

13.2 Cooperation/Mediation. 

(a) The parties desire to cooperate with each other in the management and op-
eration of the Facility pmsuat1t to the terms hereof. In keeping with this cooperative spirit and 
intent, at1y dispute arising herewlder will first be refen'ed in writing to the parties' respective 
agents or representatives prior to either patty initiating a legal suit, who will endeavor in good 
faith to resolve any such disputes within the limits of their authority and within forty-five (45) 
days after the conunencement of such discussions. If and only if any dispute remains unresolved 
after the pat1ies have followed the dispute resolution procedme set forth above, the matter will be 
resolved pmSuatlt to Section 13.2(b) at1d (c) below. 
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(b) If any dispute between the paliies has not been resolved pursuant to Sec-
tion 13 .2(a) above, the paliies will endeavor to settle the dispute by mediation under the Ameri
Call Arbitration Association or other agreed mediator in the Cabarrus County metropolitan area. 
Within ten (10) business days from the date that the parties cease direct negotiations pursuant to 
Section 13.2(a) above, the County shall select a neutral third paI1y mediator, who shall be subject 
to the reasonable approval of SMG. Each party will beal· its own cost of mediation; provided, 
however, the cost charged by any independent third party mediator will be borne equally by the 
parties. 

(c) The paliies agree that ally mediation proceeding (as well as any discussion 
purSUallt to Section 13 .2(a) above) will constitute settlement negotiations for purposes of the fed
eral and state rules of evidence and will be treated as non-discoverable, confidential and privi
leged communication by the paI1ies and the mediator. No stenographic, visual or audio record 
wi ll be made of any mediation proceedings or such discussions. All conduct, statements, prom
ises, offers and opinions made in the course of the mediation or such discussion by any party, its 
agents, employees, representatives or other invitees and by the mediator will not be discoverable 
nor admissible for any purposes in ally litigation or other proceeding involving the parties and 
will not be disclosed to any third party. 

(d) The paliies agree that thi s mediation procedure will be obl igatory and par-
ticipation therein (but not the mediator's decision, if any, unless agreed to by the paliies pursuant 
to subsection (e) below) legally binding upon each of them. In the event that either party refuses 
to adhere to the mediation procedure set forth in thi s Section 13.2, the other party may bring an 
action to seek enforcement of such obligation in any court of competent jurisdiction. 

(e) The paI1ies' effOlis to reach a settlement of any dispute will continue until 
the conclusion of the mediation proceeding. The mediation proceeding wi ll be concluded when: 
(i) a written settlement agreement is executed by the paI1ies, or (ii) the mediator concludes and 
informs the paI1ies in writing that fuliher efforts to mediate the dispute would not be useful, or 
(iii) the pal·ties agree in writing that an impasse has been reached. Notwithstanding the forego
i.ng, either paI1y may withdraw from the mediation proceeding without liability therefor in the 
event such proceeding continues for more than forty-five (45) days fi·om the COl1Ullencement of 
such proceeding. For purposes of the preceding sentence, the proceeding will be deemed to have 
commenced following the completion of the selection of a mediator as provided in Section 
13 .2(b). 

(f) If any dispute has not been resolved pursuant to the foregoing, either party 
may terminate this Agreement as provided in Section 12 hereof and/or may file suit in the North 
Cal·olina state courts sitting in Cabarrus County to enforce its rights hereunder. 

(g) The procedure specified in this Section 13.2 shall be the sole alld exclu-
sive procedures for the resolution of di sputes between the parties arising out of or relating to this 
Agreement; provided, however, that a paliy, without prejudice to the above procedures, may fi le 
a complaint to seek a pre liminal·y injunction or other provisional judicial reli ef, if in its so le dis
cretion such action is necessary to avo id irreparable dalllage or to preserve the status quo ("Equi-
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table Litigation"). Despite such action, the parties wi ll continue to participate in good fa ith in 
the procedures specified in thi s Section 13.2. 

(h) Any interim or appellate relief granted in such Equitable Litigation shall 
remain in effect until the alternative dispute resolution procedures described in this Section 13.2 
concerning the dispute that is the subject of such Equitable Litigation result in a settlement. 
Such written settlement agreement shall be the final, binding determination on the merits of such 
dispute, shall supersede and nullify any decision in the Equitable Litigation, and shall preclude 
any subsequent litigation on such merits (except to enforce the settlement agreement), notwith
standing any detennination to the contrary in connection with any Equitable Litigation granting 
or denying interim relief or any appeal therefrom. 

(i) All applicable statutes of limitation and defenses based upon the passage 
of time shall be tolled while the procedures specified in this Section 13.2 are pending. The par
ties will take such action, if any, required to effectuate such tolling. 

13.3 No Agency, Partnership or Joint Venture. 

SMG is an independent contractor hereunder, and is not intended to be or to act as 
the agent of the County for purposes of the law of agency. Nothing herein contained is intended 
or shall be construed in any way to create or establish the relationship ofpaliners or ajoint ven
ture between the County and SMG. None of the officers, agents or employees ofSMG shall be 
or be deemed to be employees or agents of the County for any purpose whatsoever. 

13 .4 Entire Agreement. 

This Agreement contains the entire agreement between the parties with respect to 
the subject matter hereof and supersedes all prior agreements and understandings with respect 
thereto. No other agreements, representations, walTanties or other matters, whether oral or writ
ten, will be deemed to bind the parties hereto with respect to the subject matter hereof, unless in 
writing executed by the parties after the date hereof and referring to tlus Agreement. 

13 .5 Written Amendments. 

This Agreement shall not be altered, modified or amended in whole or in pali, ex
cept in a writing executed by each of the patiies hereto. 

13.6 Force Majeure. 

(a) No patty wi ll be liable or responsible to the other party for atly delay, 
damage, loss, failure, or inabil ity to perfOlTI1 caused by "Force Majeure" if notice is provided to 
the other party within ten (10) days of date on which such paliy gains actual knowledge of the 
event of "Force Majeure" that such party is unable to perform. The term "Force Majeure" as 
used in tlus Agreement means the fo llowing: an act of God, strike, war, public rioting, lightning, 
fire, storm, flood, inability to obtain materials or supplies due to a Force Majeure, epidemics, 
landslides, earthquakes, civil disturbances, breakage or accident to machinery or lines of equip-
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ment, temporary failure of equipment, freezing of equipment, ten'ori st acts, and any other cause 
whether of the kinds specifically enumerated above or otherwise which is not reasonably within 
the control of the party whose performance is to be excused and which by the exerci se of due 
diligence could not be reasonably prevented or overcome (it being acknowledged that under no 
circumstances shall a failure to pay amounts due and payable hereunder be excusable due to a 
Force Majeure). 

(b) Neither party hereto shall be under any obligation to supply any service or 
services if and to the extent and during any period that the supplying of any such service or ser
vices or the provision of any component necessary therefor shall be specifically prohibited or 
rationed by any Law. 

(c) Except as otherwise expressly provided in this Agreement, no abatement, 
diminution or reduction of the payments payable to SMG shall be claimed by the County or 
charged against SMG, nor shall SMG be entitled to additional payments beyond those provided 
for in this Agreement for any inconvenience, interruption, cessation, or loss of business or other 
loss cansed, directly or indirectly, by any present or future Laws, or by Force Majew·e. 

(d) In the event of damage to or destruction of the Facility by reason of fire, 
storm or other casualty or occurrence of any nature or any regulatory action or requirements that, 
in either case, is expected to render the Facility materially unusable, notwithstanding the Coun
ty's reasonable efforts to remedy snch situation, for a period estimated by an Architect selected 
by the County at the request of SMG of at least one hundred eighty (180) days from the happen
ing of the fire , other casualty or any other such event, either party may terminate this Agreement 
upon written notice to the other. In the event that the Facility becomes either who lly or paIiially 
unusable as a result of any of the foregoing, appropriate pro rata adjustments to the Benchmark 
shall be made. 

(e) SMG may suspend performance required under this Agreement, without 
aIly Miher liability, in the event of any Force Majeure, which act or OCCWTence is of such effect 
and duration as to effectively curtail the use ofthe Facility so as effect a substantial reduction in 
the need for the services provided by SMG for a period in excess of ninety (90) days; provided, 
however, that for the purposes of this subsection, SMG shall have the right to suspend perfor
maI1Ce retroactively effective as of the date of the use of the Facility was effectively curtailed. 
"Substantial reduction in the need for these services provided by SMG" shallmeaIl such a reduc
tion as shall make the provision of any services by SMG economically impractical. No pay
ments of the management fees otherwise due aIld payable to SMG shall be made by the County 
during the period of suspension. In lieu thereof, the County and SMG may agree to a reduced 
management fee payment for the period of reduction in services required. 

(f) In the event of a substaIltial increase in any Operating Expense or a sub-
staIltial decrease in the Operating Revenues not reasonably within the control of either paI·ty, the 
paliies shall mutually negotiate in good faith an adjustment to the Benchmark and/or incentive 
fee formula set f01111 in Section 4.3 above to take into account such increased cost or decreased 
Operating Revenues, as the case may be. 
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13.7 Binding Upon Successors and Assigns; No Third-Palty Beneficiaries. 

(a) This Agreement and the rights and obligations set forth herein shall inure 
to the benefit of, and be binding upon, the pal·ties hereto and each of their respective successors 
and permitted assigns. 

(b) This Agreement shall not be construed as giving any Person, other than 
the paliies hereto and their successors and permitted assigns, ally legal or equitable right, remedy 
or claim under or in respect of this Agreement or any of the provisions herein contained, this 
Agreement and all provisions alId conditions hereof being intended to be, and being, for the sole 
and exclusive benefit of the paliies hereto and their successors and permitted assigns alld for the 
benefit of no other Person. 

13.8 Notices. 

Any notice, consent or other communication given purSUallt to this Agreement 
must be in writing and will be effective either (a) when delivered personally to the paIiy for 
whom intended, provided a delivery receipt is secured by the deliverer, (b) on the second busi
ness day following mailing by an overnight coW"ier service that is generally recognized as relia
ble, (c) on the fifth day following mailing by certified or registered mail, return receipt requested, 
postage prepaid, or (d) on the date transmitted by telecopy as shown on the telecopy confirnla
tion therefor as long as such telecopy transmission is followed by mailing of such notice by certi
fied or registered mail, return receipt requested, postage prepaid, in any case addressed to such 
paliy as set forth below or as a party may designate by written notice given to the other paliy in 
accordance herewith. 

To the County: 

Cabarrus County 
Attention: County Manager 
65 Church Street South 
P.O. Box 707 
Concord, North Carolina 28026-0707 

With a copy (which shall not constitute notice) to the then-County Attomey. 

To SMG: 

SMG 
300 Conshohocken State Rd., Suite 770 
West Conshohocken, PA 19428 
Attention: President 
Telecopy: (215) 592-6699 
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With a copy (which shall not constitute notice) to: 

Stradley, Ronon, Stevens & Young 
2600 One Commerce Square 
Philadelphia, PA 19103 
Attention: Steven A. Scolari, Esq. 
Telecopy: (215) 564-8120 

13 .9 Section Headings and Defined Terms. 

The section headings contained herein are for reference purposes only and shall 
not in any way affect the meaning and interpretation of this Agreement. The terms defined here
in and in any agreement executed in connection herewith include the plural as well as the singu
lar and the singular as well as the plural, and the use of masculine pronouns shall include the 
feminine and neuter. Except as otherwise indicated, all agreements defined herein refer to the 
same as from time to time amended or supplemented or the terms thereof waived or modified in 
accordance herewith and therewith. 

13.10 Counterparts. 

TillS Agreement may be executed in two or more cOlmterparts, each of which 
shall be deemed an original copy of till s Agreement, and all of which, when taken together, shall 
be deemed to constitute but one and the same agreement. 

13 .11 Severability. 

The invalidity or unenforceability of any pa11icular provision, or part of any pro
vision, of this Agreement shall not affect the other provisions or parts hereof, and this Agreement 
shall be construed in all respects as if such invalid or unenforceable provisions or parts were 
omitted. 

13.12 Non-Waiver. 

A failure by either patiy to take any action with respect to atly default or violation 
by the other of any of tile tenns, covenants, or conditions of this Agreement shall not in any re
spect limit, prejudice, diminish, or constitute a waiver of any rights of such patiy to act with re
spect to any prior, contemporaneous, or subsequent violation or default or with respect to any 
continuation or repetition of the original violation or default. 

13.13 Consent. Wherever the consent or approval ofa party is required wlder the 
tenns of this Agreement, the party whose consent or approval is required shall not umeasonably 
withhold, condition or delay such consent or approval. 
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13.14 Certain Representations and Warranties. 

(a) The County represents and warrants to SMG the following: (i) all required 
approvals have been obtained, and the County has full legal right, power and authority to enter 
into and perfonn its obl igations herewlder, and (i i) tlus AgTeement has been duly executed and 
delivered by the County and constitutes a valid and binding obligation of the County, enforcea
ble in accordance with its terms, except as such enforceability may be limited by bankruptcy, 
insolvency, reorganization 01' similar laws affecting creditors' Tights generally or by general eq
uitable principles. 

(b) SMG represents and warrants to the County the following: (i) all required 
approvals have been obtained, and SMG has full legal right, power and authority to enter into 
and perform its obligations herelmder, and (ii) this Agreement has been duly executed and deliv
ered by SMG and constitutes a valid and binding obligation of SMG, enforceable in accordance 
with its terms, except as such enforceability may be linuted by bank.ruptcy, insolvency, reorgani
zation or similar laws affecting creditors' rights generally or by general equitable principles. 

13.15 No Representation as to Operations Results. The County recogluzes that Operat
ing Revenues for the Facility are incapable of being estimated with reasonable certainty given 
that the entertainment industry as a whole fluctuates based upon general economic conditions, 
CUtTent trends in entertainment, available income of patrons, competitive facilities, and a variety 
of rapid ly changing factors beyond the control of SMG. SMG has made no and di sclaims any 
purported or actual representation or walTanty as to the results which can be expected £i'om the 
ownership and operation of the Facility including, without limitation, the Operating Revenues, or 
Operating Expenses or the accuracy of its projections and estimates thereof. The County recog
luzes and accepts that all budgets and projections represent SMG's estimate of the expected ex
penditures and revenues and that SMG is in no way responsible or liable if the actual expendi
tures and revenues are more or less than that projected (unless and only to the extent such situa
tion is the result of a breach of this Agreement by SMG). 

13. 16 Governing Law; Consent to Venue and Jurisdiction. 

This Agreement will be governed by and construed in accordance with the inter
nal laws of the State ofNOlih Carolina, without giving effect to otherwise applicable principles 
of confl icts of law. The parties hereby express ly agree that this Agreement is made and is to be 
performed solely in CabalTUs County, NOlih Carolina, and hereby consent to the subject matter 
and personal jurisdiction of the NOlih Carolina state cow-ts sitting in Caban'us County, NOlih 
Carolina and to venue in Cabarrus County, North Carolina. 

SIGNATURES ARE ON THE FOLLOWING PAGE. 
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IN WITNESS WHEREOF, this Agreement has been duly executed by the pruties 
hereto as of the day and year first above written. 

ATTEST: 

-,:-.,-----=----,---.,----_' CI rk to the Board 
of Commissioners 

COUNTY OF CABARRUS, NORTH CAROLINA 

BYc1Lt ~~bo.-
0en,i)C.~. County Manager 

SMG 

By: 
m . John Bums 

Title: Executive VP ruld CFO 

This ~!tSlrUmenl hl'ls bet:n pre-Iludited in the manner 
R."'Iul~ by the Local Government Budget and 
fiscal Control Act Subject to approval of 
Fiscal Year dO I"1 - budget [undin,. 

0\0.). C 

Iy: ,~~ (;? ~~t-FmancelreCiOf I Asst. Tnlnce bil"KcO 

fi' - 5- / 5 
DIlIl: 
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EXHIBIT "A" 

PRE-EXISTING AGREEMENTS 

(1) 
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3.-3.3.

CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Discussion Items - No Action

SUBJECT: 
Innovation and Technology - Innovation Report

BRIEF SUMMARY: 
Cabarrus County GIS 

Cabarrus County has a long standing partnership with Esri, our mapping and analytics
software vendor.   We were the 197th customer of  Esri which now has over 300,000
customers.  Esri software was first installed on an IBM mainframe to convert paper parcel
maps to digital maps in the late 1980’s.   Today, GIS plays an integral part in analysis,
decisions and operations countywide. 
 

In 1998 Cabarrus County was one of the first counties in the nation to make parcel maps
available to the public using the internet.  In 2019 our public facing GIS web mapping
application averaged over 1500 page views per day
https://gis.cabarruscounty.us/mycabarrusgis/
   

 Cabarrus County and ESRI collaborated on the development of a GIS road map to
provide services that help us achieve the goals of the County’s new strategic plan.  A
presentation from ESRI is planned for the February work session.
   

 As part of the GIS road map several issues were identified with our current public facing
GIS; server hardware approaching end of life, antiquated code lacking modern web
standards, reliability issues and processing speed.  The new mapping application we are
demoing today is built on the newest release of  Esri's ArcGIS Enterprise and Portal for
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ArcGIS.  The design is focused on simplicity, performance, usability and to work efficiently
across all major desktop and mobile platforms.

REQUESTED ACTION: 
Receive report.

EXPECTED LENGTH OF PRESENTATION: 
30 Minutes

SUBMITTED BY: 
Debbie Brannan, Area Manager of Technology & Innovation
Todd Shanley, CIO
Joe Battinelli, Business & Location Innovative Services Supervisor

BUDGET AMENDMENT REQUIRED: 
No

COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 
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4.-4.1.

CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Discussion Items for Action

SUBJECT: 
BOC - Appointments to Boards and Committees

BRIEF SUMMARY: 
The following appointments to Boards and Committees are recommended for January: 
 
Appointments - Firemen's Relief Fund Trustees
The Cabarrus County Volunteer Fire Departments have submitted the following individuals for
appointment/reappointment as Firemen's Relief Fund Trustees*:

Volunteer Department
Jerry Helms Allen
David R. Blackwelder Cold Water
Joey Houston Flowes Store
Kelly Whitley Georgeville
Lee Conner Harrisburg
Joe Eudy Midland
Chris Lewis Mount Mitchell
Del Eudy Mount Pleasant Rural
Dylan Daquila North East
Danny Brown Odell
Rebecca Shue Rimer

* These appointments are exempt from the County Appointment Policy. Recommendations
are submitted by each of the respective volunteer fire departments.
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Representative recommendation is for the aforementioned list.
 
Appointments and Removals - Home and Community Care Block Grant Advisory Committee
The Home and Community Care Block Grant Advisory Committee has five members whose
terms expired on December 31, 2019.  They are at-large members Anita Helms, James Polk,
Scott Barringer, Evelyn Miller and Centralina Area Agency on Aging member Katie Kutcher. 
 
Mr. Polk, Mr. Barringer, Ms. Miller, and Ms. Kutcher have all agreed to serve another three-
year term.  Ms. Helms has declined to serve another term on the committee.  Helen McInnis
has submitted an application for appointment to the committee.  Based on a vote by the
committee, she is recommended to fill the vacancy. Mr. Polk also served on the
Transportation Advisory Board and Mr. McInnis serves on the Adult Care Home Advisory
Committee and the Board of Equalization and Review. An exception to the "service on
multiple boards" provision of the Appointment Policy will be needed for them. Additionally,
Ms. Kutcher resides in Mecklenburg County. An exception to the "residency" provision of the
Appointment Policy will be needed for her.
 
Representative recommendations are James Polk, Scott Barringer, Evelyn Miller, Katie
Kutcher and Helen McInnis.
 
Appointments and Removals - Mental Health Advisory Board
Several terms on the Mental Health Advisory Board ended December 31, 2019. Dr. William
Pilkington has recently retired from the Cabarrus Health Alliance. Erin Shoe, Interim Health
Director, is recommended to fill his vacant position. 

The following members on the Mental Health Advisory Board are willing to serve another
term: Ashlie Shanley, Jay White, Sr., Mitzi Quinn, Bill Dusch, Del Eudy, Rebecca True, Dr.
Roderick Lilly, Jon McKinsey, and Alan Thompson. Ms. True and Dr. Lilly do not reside in
Cabarrus County. An exception to the "residency" provision of the Appointment Policy will be
needed for them. Mr. White also serves on the Tourism Authority of Cabarrus County. An
exception to the "service on multiple boards" provision of the Appointment Policy will be
needed for him.
 
Representative recommendations are Ashlie Shanley, Jay White, Sr., Mitzi Quinn, Bill Dusch,
Del Eudy, Rebecca True, Dr. Roderick Lilly, Jon McKinsey, and Alan Thompson.

REQUESTED ACTION: 
Provide information.

EXPECTED LENGTH OF PRESENTATION: 
5 Minutes
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SUBMITTED BY: 
Lauren Linker, Clerk to the Board

BUDGET AMENDMENT REQUIRED: 
No

COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 
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4.-4.2.

CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Discussion Items for Action

SUBJECT: 
County Manager - Revised Joint Use Agreement

BRIEF SUMMARY: 
The Joint Use Agreement between Cabarrus County and Cabarrus County Schools (CCS)
needs to be revised as part of the synthetic turf project. The purpose of these revisions is to
include the Convention and Visitors Bureau (CVB) and the new sites/facilities where the
synthetic turf improvements are being installed. Staff from the County, CCS and the CVB
discussed the revisions and Rich Koch has completed a first draft for review.

REQUESTED ACTION: 
Motion to approve the Revised Joint Use Agreement.

EXPECTED LENGTH OF PRESENTATION: 
5 Minutes

SUBMITTED BY: 
Jonathan B. Marshall, Deputy County Manager

BUDGET AMENDMENT REQUIRED: 
No

COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 

ATTACHMENTS:
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Revised Joint Use Agreement Draft
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1 

 

STATE OF NORTH CAROLINA    REVISED MOU REGARDING JOINT  

COUNTY OF CABARRUS     USE OF FACILITIES 

 

 

 This REVISED MEMORANDUM OF UNDERSTANDING REGARDING JOINT USE OF 

FACILITIES (“MOU”) is entered into effective with the last signature of the parties, by and between 

CABARRUS COUNTY (“County”), the CABARRUS COUNTY BOARD OF EDUCATION (“BOE”) 

and the CABARRUS COUNTY CONVENTION & VISITORS BUREAU (“CVB”). 

 

RECITALS 

 1.  The County owns, leases, or otherwise has access to certain properties, facilities, and 

related equipment, such as community parks and event centers (“County Facilities”). 

 2.  The BOE owns, leases, or otherwise has access to certain properties, facilities, and 

related equipment, such as athletic fields, gymnasiums, and auditoriums (“BOE Facilities”). 

 3.  The CVB has contributed funds to help construct or to improve certain of the County 

Facilities and the BOE Facilities, in return for the ability to have use of such facilities for economic 

development purposes within the County. 

 4.  The parties enter into this MOU, as an interlocal cooperation agreement authorized by 

N.C. Gen. Stat. § 160A-461, for the purpose of managing the use of facilities and establishing a 

coordinated facilities planning process. 

 

 In consideration of the foregoing Recitals and the Terms contained below, which the parties 

believe constitute sufficient legal consideration to make this MOU binding, the parties agree as follows.  

 

TERMS 

 

 1. PURPOSE OF MOU.  This MOU seeks to provide a framework and administrative 

support for collaboration and decision making among school building staff, BOE personnel, the County 

and the CVB.  The parties shall work cooperatively and in good faith to establish a Joint Use Schedule for 

each facility which shall be designed to avoid conflicts of use, maximize the use of public resources, and 

reflect the priorities set forth herein.  The mutual goal of the BOE, the County and the CVB will be to 

maintain program continuity, giving adequate notification of scheduling changes or facility use to allow 

completion of a program cycle and, where necessary, to relocate programming.   

 

 2. PRIORITY OF USE. The County and the BOE will make their facilities available for 

use by the other on a first priority basis and at no cost to the user after the scheduling requirements for the 

owner’s own programs have been met. The CVB will have a second priority, after the BOE, on the 

following facilities:  
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2 

 

  a) existing synthetic turf field at Central Cabarrus High School 

  b) synthetic turf football field at West Cabarrus High School 

  c) synthetic turf fields at Cox Mill High School and J.M. Robinson High School (1  

   each) 

  d) synthetic turf fields (2) installed on the practice fields at West Cabarrus High  

   School (including the bathroom facilities and lighting) 

The CVB will pay the going rate that either the County or the BOE charges for these fields and any other 

facilities that the CVB uses. The CVB’s use of all such facilities will be for the purposes of economic 

development and to promote tournaments.  The CVB will fill out the BOE’s application for community 

use of school facilities form in advance of each use of such facilities. 

 3. ANNUAL PRE-PLANNING MEETING. The parties agree to meet during July of 

each year to review schedules for the upcoming school year and all joint use activities, specifically 

including but not limited to use of athletic fields, gymnasiums and auditoriums (“Pre-Planning Meeting”). 

The Pre-Planning Meeting will include, at a minimum, the primary contacts for each agency. 

 4. ANNUAL PLANNING PROCESS.  Following the Pre-Planning Meeting, 

joint use planning and decision making will occur each Summer for the upcoming school year.  The 

County will initiate the process assuming that all joint use programming scheduled the preceding year 

will be included in the schedule for the upcoming year unless otherwise negotiated.  No later than the 

second week of July the County will deliver a Proposed Joint Use Schedule to the principal of each 

affected school and the CVB.  Upon receiving the Proposed Joint Use Schedule, each principal will 

identify which school activities will continue in the upcoming year and which dates are available for the 

facilities to be used by the CVB.  The County and CVB representatives may either approve the school’s 

proposed schedule of use or contact the school principal to discuss changes.  Once the school principal, 

the County representative and the CVB have approved the Joint Use Schedule, the County representative 

will send a copy of the agreement to the school principal and the CVB and file it with the central 

scheduling office of both agencies no later than the third week of August. 

 5.  CENTRALIZED COORDINATION OF OUTDOOR ELEMENTARY SCHOOL 

FACILITIES.   The parties agree that the County will serve as the centralized coordinator for all 

activities that take place at outdoor elementary school facilities on weekdays after 6pm and on the 

weekends.  The County will collect any applicable fees from outside third party users pursuant to the 

BOE’s normal fee schedule.  Fees collected by the County from outside third party-users of outdoor 

elementary school facilities will be remitted to the BOE within thirty (30) days of collection.   

6. BOE COORDINATION OF INDOOR SCHOOL FACILITIES AND ALL SECONDARY 

FACILITIES.    The parties agree that the school principal will remain the contact and coordinator 

for all activities that take place inside elementary school facilities and for all activities that take place at all 

middle school and high school facilities (both indoor and outdoor), except for the facilities to be used by 

the CVB. To the extent the County requires the use of indoor school facilities for the Active Living and 

Parks Department volunteer youth athletic leagues (the “Youth Leagues”), this request will be made to each 

school consistent with the Annual Planning Process described above.  Upon agreement and approval of the 

Joint Use Schedule, the County will be responsible for coordinating and scheduling specific times and 

locations with each Youth League and for ensuring performance in accordance with the Memorandum of 

Agreement regarding Gym Supervisors. 
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7.  PERSONNEL AND SUPERVISION.  Each user shall provide adequate 

personnel to supervise the activities that take place at the host facility.  Each user shall follow all rules, 

regulations, and policies set forth by the owner, which shall be available for review at the user’s request. 

 

 8. RESOLVING CONFLICTS. Efforts at resolution of space availability issues are first 

encouraged directly between facility based representatives.  When the conflict involves more than one 

BOE, County or CVB program, all parties will be informed and involved in resolving the conflict.  The 

central offices of parties will, whenever possible, identify options or ways to accommodate the interests 

of the agencies.  If agreement cannot be reached on a scheduling request, the issue will be referred to the 

Superintendent and the County Manager for resolution. 

 9. SINGLE USE REQUESTS.  Written requests to use BOE or County 

facilities, outside the annual scheduling confirmation process and the Joint Use Schedule, should be 

submitted to each party.  The requesting party will verify in advance with the affected school principal or 

County facility manager that the facility is available at the date and time requested.  Please note that the 

request will be granted only if the allotted time and space is available. 

 10. MAINTENANCE.  Each owner shall maintain its facilities in a safe and 

attractive condition.  Each user shall be responsible for restoring the owner’s facility back to its original 

condition after its use and will cooperate in expediting repair of damage which may occur as a result of 

scheduled programs. 

 11. RESTITUTION AND REPAIRS.   It shall be the responsibility of the user agency 

to make restitution for the repair of damage to a space, area or facility and its equipment or owner 

property missing from the premises which may occur as a result of scheduled programs for which a 

permit has been issued. 

 

a. Inspection of Facilities - The owner agency shall, through its designated representative, 

inspect all buildings and grounds area after each joint use.  Inspection shall be directed 

toward identification of damage to the facilities, fields, and equipment or missing 

property that may have been caused by the user agency through conduct of its program. 

 

b. Reporting Method - The owner agency shall notify the user agency of damage or loss no 

later than three (3) working days after the inspection.  Such notification shall consist 

of sending a facsimile or email to the user agency's designated representative 

identifying the facility, permit number, date of detection, name of inspector, area or 

areas involved, description of damage and estimated and/or fixed costs of repairs or 

property replacement. 

 

c. Repairs - Except as otherwise mutually agreed, the user agency shall not cause repairs 

to be made to any building or item of equipment for which the owner agency has 

responsibility.  The owner agency agrees to make such repairs within the estimated 

and/or fixed costs agreed upon.  If it is mutually determined or if it is the result of 

problem-resolution under this Section that the user agency is responsible for the 

damage, then the user agency agrees to reimburse the owner agency at the estimated 

and/or fixed costs agreed upon. 

 

d. Reimbursement Procedure - The owner agency shall invoice the user agency within 

seven (7) days of completion of repairs or replacement of missing property.  The 

invoice shall itemize all work hours, equipment and materials with cost rates as applied 
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to the repair work.  If the repair is contracted, a copy of the contractor's itemized 

statement must be attached.  Actual costs shall be invoiced if less than estimated and/or 

fixed costs.  Reimbursement shall be made within 30 days from receipt of such invoice. 

 

e. Disagreements - The user agency shall retain the right to disagree with any and all items 

of damage to buildings or equipment or missing property as identified by the owner 

agency provided this challenge is made within ten (10) working days after a first 

notification.  Disagreements shall be made in writing to the owner agency and shall 

clearly identify the reasons for refusing responsibility for damages to the building or 

equipment.  Failure to do so within the prescribed time period shall be considered as 

acceptance of responsibility by the user agency.  Settlement of disagreements, after 

proper notification, shall be made by an on-site investigation involving both the owner 

and user agencies or their designated representatives.  In the event agreement cannot 

be reached, the matter shall be referred to the Superintendent and County Manager for 

review and consideration.  The owner agency shall have the right to make immediate 

emergency repairs or replace missing property without voiding the user agency's right 

to disagree. 

 

12. DESIGNEES. Any request, notification, or communication required or permitted by this 

MOU may be made or received by the party’s respective designee(s); provided, however, that the 

identification and contact information of such designee(s) is previously communicated to the other 

party in writing.  Without limiting the foregoing, the Director of the Active Living and Parks 

Department (the “Director”) and the Superintendent’s Designee of Cabarrus County Schools (the 

“Superintendent”) are hereby appointed as the designees of the County and the BOE, respectively, 

for purposes of this MOU. The designee for the CBV is its Vice President of Sales and Destination 

Services.  

 

13. TERM.  This MOU shall commence as stated above and continue for a period of 

ten (10) years after. 

 

14. TERMINATION. Any party may terminate this MOU at any time, with or without 

cause, after providing the others with at least three hundred and sixty-five (365) days’ prior written 

notice.  Notwithstanding the foregoing, termination shall not impact County or Board Facilities 

that, at the time notice of termination is given, have been approved for a scheduled use by the non-

terminating party. 

 

15. INSURANCE AND INDEMNIFICATION.  All three parties are self-insured for liability.  

Each user shall be responsible for any respective claims or suits arising out of its use of the other’s 

facility.  To the fullest extent permitted by applicable law, each party shall indemnify, defend, and 

hold the other, including its directors, officers, employees, agents, and representatives harmless 

from and against any and all damages, costs, liabilities, losses, injuries, and expenses (including 

without limitation, attorneys’ fees) arising out of or in any way attributable to any accident or other 

occurrence on or about the County or BOE Facilities.  However, this Section shall not apply to the 

intentional misconduct or gross negligence of any party. 

16. NOTICES. All notices, demands, and other communications made pursuant to this 

MOU shall be in writing and given one of the following methods: (i) hand delivery; (ii) first-class 

registered or certified U.S. Mail, with postage prepaid and return receipt requested; (iii) nationally 

recognized overnight courier, with all fees prepaid; or (iv) transmitted by facsimile.  Notice shall 

be deemed to have been duly given pursuant to this Section: (a) on the day of delivery, if delivered 

by hand or transmitted by facsimile; (b) three (3) business days after the day sent by first-class 

registered or certified U.S. Mail; or (c) the next business day after the day sent by nationally 
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recognized overnight carrier.  Notices must be addressed to the parties at the address listed below.  

Notices are only effective if giving pursuant to this Section. 

 

To the County:     To the BOE: 

Cabarrus County    Cabarrus County Schools 

c/o County Manager     c/o Superintendent  

PO Box 707     4401 Old Airport Rd. 

Concord, NC 28026    Concord, NC 28025 

Fax: 704-920-2820    Fax: 704-786-6141 

  

 

To the CVB: 

Cabarrus County Convention & Visitors Bureau 

c/o Executive Director 

10099 Weddington Road Ext., Suite 102 

Concord, NC 28027 

 

17. MISCELLANEOUS. 

 

a. Materials.  The County, the BOE and the CVB shall furnish and supply all 

expendable materials necessary for carrying out their respective activities and events. 

 

b. Signage.  The County shall install signs near the BOE Facilities as reasonably 

necessary to inform the public of the location of the BOE Facilities and the rules governing 

their use.  The placement of such signs shall not interfere with the Board’s use of any BOE 

Facility and the location thereof shall previously approved by the BOE in writing.  All 

signage installed by the County pursuant to this Section shall be paid for by the County. 

Any signage to be installed by the CVB shall be paid for by the CVB. 

 

c. Disputes.  In the event that a dispute arises during or in connection with the 

activities or events being conducted at the County or BOE Facilities, the dispute shall be 

submitted to the Parks Director or the Superintendent, depending on the location of the 

dispute, and then to the County or the BOE, if needed. 

 

d. Amendments.  This MOU may only be amended by the mutual written consent of 

the parties. 

 

e. Severability.  If any provision of this MOU is held invalid or unenforceable for 

any reason, such invalidity or non-enforcement shall not affect the other provisions of this 

MOU, and all other provisions shall, to the fullest extent permitted by applicable law, 

continue in full force and effect. 

 

f. Waiver.  No term or condition of this MOU shall be deemed to have been waived, 

  except by written instrument of the party charged with such waiver.  No such waiver shall 

  be deemed a continue waiver unless specifically stated therein, and each such waiver shall 

  operate only as to the specific term and condition waived. 

 

g. Entire Agreement.  This MOU constitutes the final and complete agreement  

  between the parties with respect to the joint use of the County and BOE Facilities.  All  

  prior and contemporaneous negotiations and agreements between the parties regarding the 

  same are expressly merged into and superseded by this MOU. 
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h. Governing Terms.  This MOU shall be superseded by any applicable laws  

  governing the joint use of North Carolina joint use facilities.  If a conflict occurs between 

  this MOU and such laws, the terms and conditions of such laws shall govern. 

 

i. Survival.  The following Sections shall survive the termination of this MOU:   

  Section 15 (Insurance and Indemnification). 

 

 

IN WITNESS, and pursuant to the authority granted by duly recorded resolutions, the parties 

executed this MOU as indicated below. 

 

 

DATE:      COUNTY OF CABARRUS, 

NORTH CAROLINA 

 

_________________   By: ____________________________________ 

  Chair, Cabarrus County Board of Commissioners 

 _________________ 

By: _______________________________________ 

Cabarrus County Manager 

 

      CABARRUS COUNTY 

      BOARD OF EDUCATION 

 

 DATE: 

  By: ____________________________________ 

_________________   Chair, Cabarrus County Board Of Education 

 

_________________   By: ____________________________________ 

     Superintendent of Cabarrus County Schools 

 

 

      CABARRUS COUNTY CONVENTION &  

      VISITORS BUREAU 

 DATE: 

 _________________   By: ____________________________________ 

      Executive Director    
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4.-4.3.

CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Discussion Items for Action

SUBJECT: 
County Manager - Road Improvements at Hickory Ridge Elementary School

BRIEF SUMMARY: 
A letter from Cabarrus County Schools (CCS) is attached with details about the on-going
discussions concerning the required road improvements at the new Hickory Ridge
Elementary School. CCS is requesting that funds within the construction budget be
reallocated to complete engineering and testing for the final approved design. Once that
design is complete they will need to obtain new pricing for the project.

REQUESTED ACTION: 
Motion to approve the budget amendments within the Hickory Ridge Elementary Project
Ordinance.

EXPECTED LENGTH OF PRESENTATION: 
1 Minute

SUBMITTED BY: 
Jonathan B. Marshall, Deputy County Manager

BUDGET AMENDMENT REQUIRED: 
No

COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 
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December 17, 2019 
 
The Honorable 
Mr. Steve Morris, Chair 
Ms. Diane Honeycutt, Vice Chair 
Ms. Liz Poole 
Mr. Lynn Shue 
Mr. Blake Kiger 
Cabarrus County Board of Commissioners 
65 Church Street, SE 
Concord, NC 28026 
 
Re:  Request to move funds for Hickory Ridge Elementary project 
 
Dear Board of Commissioners: 
 
Cabarrus County Schools is requesting to move funds from the construction account into the engineering account 
for the Hickory Ridge Elementary School project. 
 
Due to the extensive amount of rock quantification that had to be performed, additional site testing was also 
required. The cost associated is $35,000. 
 
In addition, we have received direction from the Town of Harrisburg, NCDOT, Municipal School Transportation 
Assistance department and Congestion Management on the improvements required for Hickory Ridge Road.  As a 
part of this approval, we will be required to modify the current design from what was originally proposed to take 
place.  We will be working directly with Chambers Engineering, our Civil Engineer of Record for the re-design. It 
is anticipated that it will take approximately four weeks to complete.  We will need additional engineering money 
to help cover the re-design expense associated with approved changes.       
 
Requested funds were originally in the contingency account. Upon approval, those funds were moved from 
contingency to construction. Funds were requested due to rock and site work challenges. We believe we have 
moved past those issues now and would like to move $95,000 of the remaining contingency funds into engineering.  
 

Account Title Increase Decrease 

Engineering – Additional Site Testing due to Rock $35,000  

Engineering – Redesign $60,000  

Construction   $95,000 

 
 
Sincerely, 
 
 
 
Rob Walter, Chair 
Cabarrus County Board of Education 
 
Cc: Barry Shoemaker, Cindy Fertenbaugh, Carolyn Carpenter, David Harrison, Laura Blackwell, Holly Grimsley 
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CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Discussion Items for Action

SUBJECT: 
Department of Human Services - Transportation FY20 ROAP Application

BRIEF SUMMARY: 
The Rural Operating Assistance Program (ROAP) is a state-funded public transportation
administered by the North Carolina Department of Transportation Public Transportation
Division (PTD). County Governments or regional public transportation authorities created
pursuant to Article 25 or Article 26 of Chapter 160A of the General Statutes (upon written
agreement with municipalities or counties served) are the only eligible applicants for ROAP
funds. ROAP includes the following funding project categories: Elderly and Handicapped,
Employment, and Rural General Public. There is no public hearing required for the ROAP
grant. 

Elderly and Disabled (EDTAP) - $115,233.67 

Employment (EMPL) - 47,986.00 

Rural General Public (RGP) - $80,219.14

REQUESTED ACTION: 
Motion to accept the grant and certified statement.

EXPECTED LENGTH OF PRESENTATION: 
5 Minutes

SUBMITTED BY: 
Bob Bushey, Transportation Manager
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BUDGET AMENDMENT REQUIRED: 
No

COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 

ATTACHMENTS:

Certified Statement
Allocation
Application
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  Revised 12-6-19 

CERTIFIED STATEMENT 
FY2020 

RURAL OPERATING ASSISTANCE PROGRAM 

County of  Cabarrus 
 

WHEREAS, the state-funded, formula-based Rural Operating Assistance Program (ROAP) administered 

by the North Carolina Department of Transportation, Integrated Mobility Division provides funding for 

the operating cost of passenger trips for counties within the state; 
 

WHEREAS, the county uses the most recent transportation plans (i.e. CCP, CTIP, LCP) available and 

other public involvement strategies to learn about the transportation needs of agencies and individuals in 

the county before determining the sub-allocation of these ROAP funds;  
 

WHEREAS, the county government or regional public transportation authorities created pursuant to 

Article 25 or Article 26 of Chapter 160A of the General Statutes (upon written agreement with the 

municipalities or counties served) are the only eligible recipients of Rural Operating Assistance Program 

funds which are allocated to the counties based on a formula as described in the Program Guidelines 

included in the ROAP State Management Plan. NCDOT will disburse the ROAP funds only to counties 

and eligible transportation authorities and not to any sub-recipients selected by the county; 
 

WHEREAS, the county finance officer will be considered the county official accountable for the 

administration of the Rural Operating Assistance Program in the county, unless otherwise designated by 

the Board of County Commissioners; 
 

WHEREAS, the passenger trips provided with ROAP funds must be accessible to individuals with 

disabilities and be provided without discrimination on the basis of national origin, creed, age, race or 

gender (FTA C 4702.1B, FTA C 4704.1A, Americans with Disabilities Act 1990); and 
 

WHEREAS, the period of performance for these funds will be July 1, 2019 to June 30, 2020 regardless 

of the date on which ROAP funds are disbursed to the county. 

 

NOW, THEREFORE, by signing below, the duly authorized representatives of the County 

of  Cabarrus North Carolina certify that the following statements are true and accurate: 

 

• The county employed a documented methodology for sub-allocating ROAP funds that involved the 

participation of eligible agencies and citizens.  Outreach efforts to include the participation of the 

elderly and individuals with disabilities, persons with limited English proficiency, minorities and low 

income persons in the county’s sub-allocation decision have been documented. 
 

• The county will advise any sub-recipients about the source of the ROAP funds, specific program 

requirements and restrictions, eligible program expenses and reporting requirements.  The county will 

be responsible for invoicing any sub-recipients for unexpended ROAP funds as needed. 
 

• The county will monitor ROAP funded services routinely to verify that ROAP funds are being spent 

on allowable activities and that the eligibility of service recipients is being properly documented.  The 

county will maintain records of trips for at least five years that prove that an eligible citizen was 

provided an eligible transportation service on the billed date, by whatever conveyance at the specified 

cost. 
 

• The county will be responsible for monitoring the safety, quality and cost of ROAP funded services 

and assures that any procurements by subrecipients for contracted services will follow state and 

federal guidelines. 
 

• The county will conduct regular evaluations of ROAP funded passenger trips provided throughout the 

period of performance. 
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• The county will only use the ROAP funds to provide trips when other funding sources are not 

available for the same purpose or the other funding sources for the same purpose have been 

completely exhausted. 
 

• The county assures that the required matching funds for the FY2020 ROAP can be generated from 

fares and/or provided from local funds. 
 

• The county will notify the Mobility Development Specialist assigned to the county if any ROAP 

funded services are discontinued before the end of the period of performance due to the lack of 

funding.  No additional ROAP funds will be available. 
 

• The county will provide an accounting of trips and expenditures in bi-annual milestone reports to 

NCDOT – Integrated Mobility Division or its designee.  Back-up documentation is required to 

support the bi-annual and annual reports, failure to provide documentation will affect future 

disbursements. 
 

• Any interest earned on the ROAP funds will be expended for eligible program uses as specified in the 

ROAP application.  The County will include ROAP funds received and expended in its annual 

independent audit on the schedule of federal and state financial assistance.  Funds passed through to 

other agencies will be identified as such. 
 

• The county is applying for the following amount of FY2020 Rural Operating Assistance Program 

funds: 

 

State-Funded Rural Operating Assistance Program Allocated Requested 

Rural General Public Program (RGP) $243,438.82 $243,438.82 

TOTAL $243,438.82 $243,438.82 

 

WITNESS my hand and county seal, this         day of         ,   20      . 
 

   

Signature of County Manager/Administrator  Signature of County Finance Officer  

Michael Downs  Susan Fearrington 

Printed Name of County Manager/Administrator   Printed Name of County Finance Officer 

 

 

 

State of North Carolina County of Cabarrus 

 

 

 

County Seal Here 
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2020
COUNTIES  EDTAP  EMPL  RGP  Total 

Alamance 122,776.71$         40,837.67$            89,255.42$            252,869.80$            
Alexander 72,123.73$            11,581.36$            78,141.07$            161,846.16$            
Alleghany 59,468.28$            5,519.12$              56,010.37$            120,997.77$            
Anson 66,546.47$            9,395.28$              72,415.89$            148,357.64$            
Ashe 67,688.67$            9,759.31$              72,761.90$            150,209.88$            
Avery 61,467.37$            7,169.19$              62,909.59$            131,546.16$            
Beaufort 81,868.12$            14,786.53$            94,032.58$            190,687.23$            
Bertie 64,399.42$            8,632.28$              66,529.71$            139,561.41$            
Bladen 74,437.72$            12,680.48$            80,977.16$            168,095.36$            
Brunswick 122,230.34$         33,665.53$            114,555.23$         270,451.10$            
Buncombe 174,032.99$         60,048.39$            104,032.89$         338,114.26$            
Burke 105,402.78$         24,776.93$            84,702.28$            214,881.99$            
Cabarrus 115,233.67$         47,986.00$            80,219.14$            243,438.82$            
Caldwell 98,206.60$            23,132.87$            74,115.94$            195,455.42$            
Camden 57,017.16$            5,299.11$              54,790.32$            117,106.60$            
Carteret 93,950.66$            20,548.83$            113,468.20$         227,967.69$            
Caswell 66,484.49$            8,618.26$              69,061.79$            144,164.54$            
Catawba 120,431.77$         41,351.68$            99,743.76$            261,527.21$            
Chatham 82,990.63$            18,179.65$            103,623.88$         204,794.15$            
Cherokee 70,671.77$            9,726.31$              72,669.90$            153,067.98$            
Chowan 61,489.34$            6,612.18$              59,789.49$            127,891.02$            
Clay 58,691.31$            5,347.11$              55,420.35$            119,458.77$            
Cleveland 106,998.84$         28,606.19$            134,697.86$         270,302.89$            
Columbus 88,398.09$            18,244.72$            104,772.92$         211,415.73$            
Craven 105,747.84$         27,494.02$            99,478.75$            232,720.61$            
Cumberland 184,334.19$         85,198.71$            88,780.41$            358,313.31$            
Currituck 62,487.42$            9,946.37$              68,882.78$            141,316.57$            
Dare 70,025.75$            17,715.95$            79,658.11$            167,399.82$            
Davidson 134,605.97$         43,344.76$            124,592.55$         302,543.28$            
Davie 71,641.85$            12,577.40$            79,926.13$            164,145.38$            
Duplin 82,083.08$            17,758.67$            105,194.93$         205,036.68$            
Durham 151,682.80$         72,808.19$            60,065.49$            284,556.48$            
Eastern Band 
of the 
Cherokee -$  -$  52,829.27$            52,829.27$              
Edgecombe 84,871.06$            19,968.90$            85,145.30$            189,985.25$            
Forsyth 189,770.87$         92,047.96$            -$  281,818.83$            
Franklin 82,621.08$            18,213.68$            102,374.85$         203,209.61$            
Gaston 156,529.52$         56,544.45$            93,410.55$            306,484.52$            
Gates 58,452.23$            5,627.11$              57,093.41$            121,172.75$            
Graham 56,319.21$            5,816.17$              53,131.28$            115,266.66$            
Granville 88,679.98$            16,989.58$            105,660.95$         211,330.51$            
Greene 62,344.34$            7,913.21$              66,612.71$            136,870.26$            
Guilford 239,637.95$         132,729.03$         108,826.04$         481,193.02$            

 FY2020 Total Allocation 
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Halifax 89,470.08$            18,463.78$            101,233.80$         209,167.66$            
Harnett 101,014.66$         32,441.34$            150,774.38$         284,230.39$            
Haywood 86,272.48$            17,404.64$            78,422.09$            182,099.21$            
Henderson 112,204.82$         28,009.03$            81,312.17$            221,526.02$            
Hertford 67,769.47$            9,026.28$              70,047.82$            146,843.57$            
Hoke 70,575.52$            15,347.59$            65,468.66$            151,391.78$            
Hyde 55,321.20$            4,930.13$              50,458.20$            110,709.53$            
Iredell 118,699.71$         43,686.84$            107,210.99$         269,597.53$            
Jackson 73,302.78$            13,407.49$            82,889.23$            169,599.50$            
Johnston 120,617.51$         45,581.89$            180,944.34$         347,143.75$            
Jones 59,276.23$            5,249.11$              54,970.34$            119,495.68$            
Lee 79,208.99$            18,404.74$            104,531.90$         202,145.64$            
Lenoir 89,263.16$            18,139.69$            106,223.96$         213,626.81$            
Lincoln 91,985.43$            23,021.92$            114,505.23$         229,512.58$            
Macon 74,116.95$            11,708.41$            79,660.11$            165,485.47$            
Madison 64,755.49$            7,948.22$              63,968.62$            136,672.33$            
Martin 67,187.54$            9,345.31$              69,877.80$            146,410.66$            
McDowell 81,631.93$            13,924.48$            91,162.48$            186,718.89$            
Mecklenburg 342,264.92$         254,769.98$         54,601.32$            651,636.22$            
Mitchell 62,580.37$            6,895.19$              60,606.51$            130,082.07$            
Montgomery 67,494.55$            9,450.28$              73,298.92$            150,243.75$            
Moore 101,990.36$         24,630.94$            136,089.92$         262,711.22$            
Nash 100,932.76$         29,308.28$            91,773.51$            222,014.55$            
New Hanover 141,340.77$         57,387.56$            49,086.11$            247,814.44$            
Northampton 68,913.49$            8,503.26$              67,378.73$            144,795.48$            
Onslow 116,635.87$         44,035.65$            119,579.38$         280,250.90$            
Orange 97,596.96$            35,729.41$            84,078.25$            217,404.62$            
Pamlico 60,967.36$            5,967.13$              58,076.44$            125,010.93$            
Pasquotank 71,545.64$            14,178.56$            86,660.34$            172,384.54$            
Pender 81,455.06$            16,818.66$            96,437.65$            194,711.37$            
Perquimans 61,377.36$            6,225.16$              58,397.44$            125,999.95$            
Person 73,675.77$            13,057.47$            85,416.30$            172,149.53$            
Pitt 118,026.30$         47,910.12$            96,724.66$            262,661.08$            
Polk 64,345.59$            7,530.19$              65,727.68$            137,603.45$            
Randolph 117,206.53$         38,025.52$            169,558.98$         324,791.03$            
Richmond 82,585.83$            15,062.57$            92,869.54$            190,517.94$            
Robeson 122,579.02$         39,414.75$            183,265.41$         345,259.18$            
Rockingham 107,571.86$         26,830.08$            141,695.09$         276,097.02$            
Rowan 121,324.45$         37,924.56$            100,246.78$         259,495.78$            
Rutherford 94,733.42$            20,410.81$            114,861.24$         230,005.47$            
Sampson 85,298.14$            19,275.75$            110,312.09$         214,885.98$            
Scotland 75,594.65$            13,049.50$            81,981.20$            170,625.35$            
Stanly 83,350.16$            17,483.63$            107,356.00$         208,189.79$            
Stokes 77,402.93$            14,295.49$            81,695.18$            173,393.61$            
Surry 92,980.47$            20,641.75$            120,951.43$         234,573.64$            
Swain 59,450.29$            7,639.28$              54,663.32$            121,752.90$            
Transylvania 73,561.98$            10,599.32$            78,551.09$            162,712.39$            
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Tyrrell 54,680.08$            4,122.07$              49,001.00$            107,803.15$            
Union 116,800.80$         53,164.20$            101,482.82$         271,447.82$            
Vance 89,344.82$            15,068.58$            91,605.49$            196,018.89$            
Wake 320,869.67$         233,502.30$         114,855.24$         669,227.22$            
Warren 71,208.47$            8,048.24$              66,207.69$            145,464.40$            
Washington 61,336.29$            6,585.19$              58,164.44$            126,085.92$            
Watauga 71,416.85$            15,562.56$            97,481.69$            184,461.10$            
Wayne 110,325.05$         34,106.40$            108,378.03$         252,809.48$            
Wilkes 93,610.47$            19,372.69$            116,450.28$         229,433.45$            
Wilson 92,888.47$            27,493.29$            128,142.66$         248,524.42$            
Yadkin 70,720.73$            11,670.36$            84,317.27$            166,708.36$            
Yancey 64,123.44$            7,127.19$              62,931.59$            134,182.22$            
TOTALS 9,519,624.00$   2,750,114.00$   8,884,982.00$   21,154,720.00$   
*Note: All unspent ROAP funds must be repaid to NC DOT before FY2020 funds will be disbursed.
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Application for Transportation Operating Assistance 

FY2020 Rural Operating Assistance Program (ROAP) Funds 

 
Name of Applicant (County) Cabarrus County 

County Manager Michael Downs 

County Manager’s Email Address mkdowns@CabarrusCounty.us 

County Finance Officer Susan Fearrington 

CFO’s Email Address sbfearrington@cabarruscounty.us 

CFO’s Phone Number 704-920-2984 

Person Completing this 

Application 
Robert Bushey 

Person’s Job Title Transportation Manager 

Person’s Email Address rwbushey@cabarruscounty.us 

Person’s Phone Number 704-920-2932 

Community Transportation 

System 
Cabarrus County Transportation 

Name of Transit Contact Person Robert Bushey 

Transit Contact Person’s Email Address rwbushey@cabarruscounty.us 

 
 
   Application Completed by:   ________________________________________       Date:  ______________________ 
               Signature 

 

     I certify that the content of this application is complete and accurately describes the county’s 

administration of the ROAP Program, and the use of the ROAP funds in accordance with 

applicable state guidelines. I certify and understand that if the bi-annual and annual milestone 

reports and any other status reports required by the Integrated Mobility Division (IMD) are not 

submitted on or before the due dates, the next scheduled disbursement will be held until all 

reports are submitted.  

 

     I certify and understand that the county will be invoiced by NC DOT for any unspent funds at 

the end of the period of performance and that funds for the next fiscal year will not be disbursed 

until re-payment has been made.  
 

 

  County Manager:   ___________________________________________________     Date:   ___________________ 
                  Signature 

 
  County Finance Officer:  ______________________________________________     Date:  ____________________ 
      Signature 
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Application Instructions 
 

County officials should read the ROAP Program Administration Guide which contains guidance on the 

administration of the ROAP Program and information about the preparation of grant applications. 
 

• The application must be completed by an official of the county or his/her designee. 

• Click on the gray rectangle and type each answer. If necessary, the text will automatically wrap to the 
next row. The answer may wrap to the next page if necessary. 

• If the county wishes to explain their response to any questions or provide more information, the county 
may include additional pages with this application form. All the pages of the application and any pages 
added by the applicant should be scanned into the same file. 

• If there are questions regarding this application, contact the NCDOT-IMD Mobility Development 
Specialist assigned to the area served by the transit system. 

 

FY2020 ROAP Program Schedule 
 

Application Deadline     January 17, 2020 

 

Partial Funds Disbursement January 3, 2020 

 March 6, 2020 

 

*All outstanding unspent funds must be repaid to NCDOT before disbursement  

of FY2020 funds can be made. 

 
Milestone Reports 

Milestone Report #1     February 28, 2020 
Milestone Report #2     July 31, 2020 (Annual) 

County’s Management of ROAP Funds 

County governments or regional public transportation authorities created pursuant to Article 25 or Article 26 of 
Chapter 160A of the General Statutes (upon written agreement with municipalities or counties served) are the 
only eligible applicants for ROAP funds. As a recipient of ROAP funds, the county must implement 
administrative processes that will ensure the following: 

• ROAP funds are expended on needs identified through a public involvement and/or planning process 

• ROAP funds are expended only on eligible activities as described in Appendix A of the ROAP Guidance. 

• Supporting documentation of expenditures by all sub-recipients is required. 

• Service recipients meet eligibility requirements and their eligibility is documented 

• Trips funded with ROAP funding are monitored and evaluated throughout the period of performance 

• An accounting of trips and expenditures is provided in bi-annual reports to NCDOT with supporting documents 

• ROAP funds received and expended are included in the local annual audit 
 

ROAP funds will be disbursed to counties in two lump-sum payments in the Rural General Public program.  
Counties have the flexibility to determine how the funding will be used to meet the needs of the citizens and 
how to sub-allocate the funding to meet the transportation needs, but the guidelines for each program used must 
be followed and trips accounted for by program used. 
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Transportation Needs and Public Involvement in Funding Decisions Yes  No 

A.  Did the county ask the Community Transportation Advisory Board (TAB), which is affiliated 
with the Community Transportation System, to recommend how the ROAP funds should be sub-
allocated? 

x       

B. Were outreach efforts conducted to inform agencies about the availability of ROAP funds and to 
discuss transportation needs BEFORE the county decided how to sub-allocate the ROAP funds? 

x       

C.  Is the method used to sub-allocate the ROAP funds fair and equitable? Open and transparent? x       

Financial Management of ROAP Funds Yes No 

D.  Does the county pass through any ROAP funds to agencies or organizations that are not county 
governmental departments or agencies? 

      x 

E.  If yes, does the county have a written agreement with these agencies that addresses the proper 
use, return and accountability of these funds? (Include a sample agreement with application) 

            

F.  Do any of the organizations or departments receiving ROAP funds plan to use private transit 
contractors to provide the ROAP funded trips? (Their procurement practices will need to meet all 

federal and state requirements for procurement of professional services.) 
x       

G.  Are ROAP funds deposited in an interest-bearing account? x       

H.  Does the county provide local funds for transportation operating assistance to any of the ROAP 
sub-recipients in addition to the state ROAP funds?  

x       

Monitoring and Oversight Responsibilities Yes No 

I. Subrecipients of ROAP funds are required to provide sufficiently detailed progress reports and 
statistical data about trips provided  and rider eligibility with ROAP funds.  How frequently are 
these provided to the county? In what format?  The County must be prepared to provide 
documentation that an eligible citizen was provided an eligible service or trip on the billed date, by 
whatever conveyance, at a specific cost. 
 
What form of documentation is collected? Routematch 
 

x       

J.  Does the county require the subrecipients of ROAP funds to use the coordinated transportation 
services of the federally funded Community Transportation System operating in the county?  

x       

K.  Will any of the subrecipients use their ROAP sub-allocation as matching funds for any of the following programs? (Matching funds 

for operating assistance or purchase of service only.) 
 

 5310 – Elderly Individuals and Individuals with Disabilities Program  x 

 5311 - Non-urbanized Area Formula Program        

 5316 – Job Access and Reverse Commute Program (JARC)        

 5317 – New Freedom Program        

 

L.  Will any of the subrecipients charge a fare for a ROAP funded trip? Yes. $3.00 

M.  Describe the eligibility criteria to be used in this county to determine who will be provided ROAP funded trips.  What documents 

are used to determine eligibility?  State ROAP Management Plan 

N.  Since the subrecipient can only use RGP funds to pay for 90% of the cost of a trip, will the Community 
Transportation System use fare revenue to generate the local 10% match requirement for RGP funds? 

yes       
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4.-4.5.

CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Discussion Items for Action

SUBJECT: 
Finance - Installment Financing Contract for Various School and County Projects - Public
Hearing 6:30 p.m.

BRIEF SUMMARY: 
Cabarrus County plans to enter into one or more short and/or long-term installment financing
contracts with the Cabarrus County Development Corporation or one or more third parties,
for an amount not to exceed $130,000,000 to finance all or a portion of the cost of
constructing and equipping public school and county facilities and various real and personal
property improvements. 

N.C.G.S. 160A-20 requires a public hearing on the described installment financing contracts
for the projects described above.  No further action is required at this time.

REQUESTED ACTION: 
Hold a public hearing

EXPECTED LENGTH OF PRESENTATION: 
5 Minutes

SUBMITTED BY: 
Susan Fearrington, Finance Director

BUDGET AMENDMENT REQUIRED: 
No

COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 

Page 78



ATTACHMENTS:

LOBS Public Hearing Minutes
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The Chairman announced that this was the date, place and hour fixed by the Board of 

Commissioners for a public hearing concerning a proposed plan of financing in an aggregate 

principal amount of up to $130,000,000, which plan would involve the entry by the County into 

(a) one or more long-term installment financing contract(s) with the Cabarrus County 

Development Corporation (the “Corporation”) or one or more other third parties pursuant to North 

Carolina General Statutes §160A-20, as amended, the proceeds of which would be used to pay all 

or a portion of the costs of (i) the acquisition, construction, installation and equipping of one or 

more new buildings to be used as new court house facilities for the County, (ii) various site 

improvements related thereto, (iii) the acquisition, construction, installation and equipping of a 

new public middle school, (iv) the acquisition of land for a new public senior high school facility, 

(v) the construction, installation and equipping of turf fields at various public school sites, (vi) the 

renovation/replacement of the Governmental Center’s existing skylight and roof, (vii) the design 

of various types of large mechanical, plumbing, fire protection and electrical equipment to be 

associated with the new Courthouse facility including, without limitation, elevators, chillers and 

generators, (viii) site development and stabilization of the site of a new Courthouse facility 

including, without limitation, (A) demolition of the existing Courthouse Annex, (B) any and all 

related utilities relocation, (C) excavation of the existing Courthouse Annex parking lot, (D) utility 

and road shoring for the new Courthouse facility, (ix) the acquisition of any necessary rights-of-

way and easements related to each of the foregoing (i) through (viii) and (x) various real and 

personal property improvements related to each of the foregoing (i) through (viii) (collectively, 

the “Projects”), and under said one or more long-term installment financing contract(s) the County 

would secure the repayment by the County of the moneys advanced pursuant to such one or more 

long-term installment financing contract(s) by granting a security interest in and lien on all or some 

portion of the Projects and/or all or some portion of the real property upon which the Projects are 

located and/or (b) into one or more short-term installment financing contract(s), which may utilize 

a draw-down loan structure, with one or more third parties pursuant to North Carolina General 

Statutes 160A-20, as amended, the proceeds of which, and the related Limited Obligation Bonds 

and/or Certificates of Participation, if any, would be used to provide interim financing for all or 

some portion of the Projects pending execution and delivery of said one or more long-term 

financing contract(s) and the related Limited Obligation Bonds and/or Certificates of Participation, 

if any, and under said one or more short-term installment financing contract(s) the County would 
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secure the repayment by the County of the moneys advanced pursuant to such short-term 

installment financing contract(s) by granting a security interest in and lien on all or some portion 

of the Projects and/or all or some portion of the real property upon which the Projects are located, 

which plan of financing and Projects were described in the notice of public hearing published in 

The Independent Tribune on [January ___, 2020] (the “Notice”). 

The Board of Commissioners first ratified and approved the designation of the meeting as 

a public hearing on the proposed plan of financing, the call of the public hearing and publication 

of the Notice. 

It was then announced that the Board of Commissioners would immediately hear anyone 

who might wish to be heard on such matter. 

No one appeared, either in person or by attorney, to be heard on such matter or the 

advisability of the plan of financing and the Clerk to the Board of Commissioners announced that 

no written statement relating to said matters had been received by the Clerk or the Finance 

Director.  

  It was then announced that the public hearing was closed.   
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4.-4.6.

CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Discussion Items for Action

SUBJECT: 
Finance - Resolution Approving Installment Contract Financing for Various Public Projects
Up to $130,000,000

BRIEF SUMMARY: 
The Board of County Commissioners has preliminarily approved the issuance of Limited
Obligation Bonds (LOBS) for the funding of various school and public projects on December
16, 2019 and held a public hearing on the issue tonight, January 21, 2020.

The next required step in the financing is the final approval by adoption of the attached
Resolution approving the installment contract financing in an amount not-to-exceed
$130,000,000.  The LOBS are scheduled for issuance in February 2020, subject to approval
by the Local Government Commission, including the use of a drawdown loan structure.

REQUESTED ACTION: 
Motion to adopt the Resolution Approving Installment Contract Financing for Various School
and Public Projects in an Aggregate Principal Amount up to $130,000,000 and Execution and
Delivery by the Cabarrus County Development Corporation of Limited Obligation Bonds
Related thereto, Authorizing the Execution and Delivery of Related Documents in Connection
therewith, and Providing for Certain other Related Matters.

EXPECTED LENGTH OF PRESENTATION: 
5 Minutes

SUBMITTED BY: 
Susan Fearrington, Finance Director
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BUDGET AMENDMENT REQUIRED: 
No

COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 

ATTACHMENTS:

Resolution
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EXTRACT FROM MINUTES OF BOARD OF COMMISSIONERS OF 

THE COUNTY OF CABARRUS, NORTH CAROLINA 

The Board of Commissioners for the County of Cabarrus, North Carolina, met in regular 

session in the Commissioners’ Meeting Room in the Cabarrus County Governmental Center in 

Concord, North Carolina, the regular place of meeting, at 6:30 p.m., on January 21, 2020, with 

Stephen M. Morris, Chairman, presiding. The following Commissioners were: 

PRESENT:  Chairman Stephen M. Morris, Vice Chairman Diane R. Honeycutt and 

Commissioners F. Blake Kiger, Elizabeth F. Poole and Lynn W. Shue. 

ABSENT:  None. 

ALSO PRESENT:  Michael K. Downs, County Manager; Susan B. Fearrington, Finance 

Director; Richard M. Koch, Esq., County Attorney; and Lauren Linker, Clerk to the Board. 

*   *   *   *   *   *   *   *   *   * 

RESOLUTION APPROVING LONG-TERM INSTALLMENT CONTRACT 
FINANCINGS OF VARIOUS PUBLIC PROJECTS IN AN AGGREGATE PRINCIPAL 
AMOUNT UP TO $130,000,000; AUTHORIZING INTERIM INSTALLMENT 
CONTRACT FINANCINGS FOR SUCH PROJECTS IN AN AGGREGATE 
PRINCIPAL AMOUNT UP TO $130,000,000; AUTHORIZING THE EXECUTION 
AND DELIVERY BY THE CABARRUS COUNTY DEVELOPMENT 
CORPORATION OF ONE OR MORE SERIES OF LIMITED OBLIGATION BONDS 
AND/OR CERTIFICATES OF PARTICIPATION RELATED THERETO, AND 
PROVIDING FOR CERTAIN OTHER RELATED MATTERS 

WHEREAS, the Board of Commissioners desires to undertake a proposed plan of financing 

in an aggregate principal amount of up to $130,000,000, which plan would involve the entry by 

the County into one or more long-term installment financing contract(s) with the Cabarrus County 

Development Corporation (the “Corporation”) or one or more other third parties pursuant to North 

Carolina General Statutes §160A-20, as amended, the proceeds of which would be used to pay all 

or a portion of the costs of (i) the acquisition, construction, installation and equipping of one or 

more new buildings to be used as new court house facilities for the County, (ii) various site 

improvements related thereto, (iii) the acquisition, construction, installation and equipping of a 

new public middle school, (iv) the acquisition of land for a new public senior high school facility, 

(v) the construction, installation and equipping of turf fields at various public school sites, (vi) the 

renovation/replacement of the Governmental Center’s existing skylight and roof, (vii) the design 
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of various types of large mechanical, plumbing, fire protection and electrical equipment to be 

associated with the new Courthouse facility including, without limitation, elevators, chillers and 

generators, (viii) site development and stabilization of the site of a new Courthouse facility 

including, without limitation, (A) demolition of the existing Courthouse Annex, (B) any and all 

related utilities relocation, (C) excavation of the existing Courthouse Annex parking lot, (D) utility 

and road shoring for the new Courthouse facility, (ix) the acquisition of any necessary rights-of-

way and easements related to each of the foregoing (i) through (viii) and (x) various real and 

personal property improvements related to each of the foregoing (i) through (viii) (collectively, 

the “Projects”), and under said one or more long-term installment financing contract(s) the County 

would secure the repayment by the County of the moneys advanced pursuant to such one or more 

long-term installment financing contract(s) by granting a security interest in and lien on all or some 

portion of the Projects and/or all or some portion of the real property upon which the Projects are 

located; 

WHEREAS, as part of said proposed plan of financing, the Corporation may also execute 

and deliver one or more series of Limited Obligation Bonds and/or Certificates of Participation in 

said one or more long-term installment financing contract(s) in an aggregate principal amount not 

exceeding $130,000,000 to finance the advancement of moneys to the County pursuant to said one 

or more long-term installment financing contract(s) between the County and the Corporation or 

one or more other third parties; 

WHEREAS, as part of the proposed plan of financing for the Projects, the Board of 

Commissioners further desires to authorize interim financing, which may utilize a draw-down loan 

structure, for all or some portion of the Projects in an aggregate principal amount of up to 

$130,000,000, which would involve the entry by the County into one or more short-term 

installment financing contract(s) with one or more third parties pursuant to North Carolina General 

Statutes §160A-20, as amended, the proceeds of which would be used to provide interim financing 

for all or some portion of the Projects pending execution and delivery of said one or more long-

term financing contract(s) and the related Limited Obligation Bonds and/or Certificates of 

Participation, if any, and under said one or more short-term installment financing contract(s) the 

County would secure the repayment by the County of the moneys advanced pursuant to such short-

term installment financing contract(s) by granting a security interest in and lien on all or some 
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portion of the Projects and/or all or some portion of the real property upon which the Projects are 

located; and 

WHEREAS, as part of said proposed plan of financing, the Corporation may also execute 

and deliver one or more series of Limited Obligation Bonds and/or Certificates of Participation in 

said one or more short-term installment financing contract(s) in an aggregate principal amount not 

exceeding $130,000,000 to finance the advancement of moneys to the County pursuant to said one 

or more short-term installment financing contract(s) between the County and the Corporation or 

one or more other third parties; 

WHEREAS, there have been submitted to this meeting draft forms of the following 

documents (the “Financing Documents”) with respect to the financing for the 2020A Projects:  

(1) an Installment Financing Contract, proposed to be dated on or about February 1, 

2020 (or such other date(s) as may be selected by the County), between the County and the 

Corporation (or one or more third parties) as counterparty (the “Contract(s)”), pursuant to which 

the Corporation (or such one or more third parties) will advance moneys to the County for the 

costs of the 2020A Projects and the County agrees to make periodic installment payments (the 

“Installment Payments”) to repay the moneys so advanced, with or without interest, as applicable; 

(2) a Deed of Trust, Security Agreement and Fixture Filing (the “Deed of Trust”), 

proposed to be dated on or about February 1, 2020, among the County as Grantor, the Corporation 

(or such one or more third parties) as Beneficiary and the trustee named therein, by which the 

County would secure its obligations to the Corporation (or such one or more third parties) under 

the Contract(s);   

(3) an Indenture of Trust, proposed to be dated on or about February 1, 2020 (the “Trust 

Indenture”), between the Corporation and the trustee named therein, as trustee (the “Trustee”), 

pursuant to which there may be executed and delivered from time to time Certificates of 

Participation and/or Limited Obligation Bonds, including, without limitation, the Limited 

Obligation Bonds (County of Cabarrus, North Carolina Installment Financing Contract), Series 

2020A (collectively, the “Certificates and/or Bonds”), the proceeds of which will be used to 

advance the moneys to the County under the Contract(s); and 
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(4) a Contract of Purchase to be dated on or about February 1, 2020 (the “Contract of 

Purchase”), pursuant to which the 2020A Limited Obligation Bonds would be purchased from 

time to time by the purchaser(s) of the 2020A Limited Obligation Bonds; 

WHEREAS, the obligations of the County to make Installment Payments and other 

payments pursuant to the Contract(s) shall constitute limited obligations of the County payable 

solely from currently budgeted appropriations of the County and shall not constitute a pledge of 

the faith and credit of the County within the meaning of any constitutional debt limitation; 

WHEREAS, no deficiency judgment may be rendered against the County in any action for 

breach of a contractual obligation under the Contract(s), and the taxing power of the County is not 

and may not be pledged in any way directly or indirectly or contingently to secure any moneys due 

under the Contract(s); and 

WHEREAS, the Board of Commissioners desires to approve the Financing Documents and 

to authorize other actions in connection therewith; 

NOW, THEREFORE, BE IT RESOLVED by the Board of Commissioners, as follows: 

Section 1.  All actions taken by or on behalf of the County to date to effectuate the proposed 

financing, including the selection of Piper Jaffray & Co., as Underwriter and/or Placement Agent 

and Nexsen Pruet, PLLC, as special counsel, are hereby ratified, approved and authorized pursuant 

to and in accordance with the transactions contemplated by the Financing Documents. 

Section 2.  The Board of Commissioners hereby finds and confirms that (i) the 2020A 

Projects and the financing thereof by one or more installment financing contracts is necessary and 

expedient for the County; (ii) financing of the 2020A Projects by one or more installment financing 

contracts, under the circumstances, is preferable to a bond issue by the County; (iii) the sums to 

fall due under said one or more installment financing contracts are adequate and not excessive for 

their proposed purpose; (iv) the County’s debt management procedures and policies are good and 

its debt will continue to be managed in strict compliance with law; (v) the increase in taxes, if any, 

necessary to meet the sums to fall due under said one or more installment financing contracts will 

not be excessive; and (vi) the County is not in default regarding any of its debt service obligations. 
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Section 3.  The acquisition, construction and equipping of the 2020A Projects, the 

financing thereof and the granting of security interests therein, all as provided in the Financing 

Documents referenced in this Resolution, are hereby ratified and approved. 

Section 4.  Each of the Contract(s), the Contract of Purchase and the Deed of Trust is hereby 

approved in substantially the form submitted to this meeting, and each of the Chairman of the 

Board of Commissioners or the County Manager is hereby authorized to execute and deliver each 

of those documents in the name and on behalf of the County, with such changes, insertions or 

omissions as the persons executing such documents may approve, including but not limited to 

changes, insertions or omissions related to obtaining a policy of municipal bond insurance with 

respect to all or a portion of any Certificates and/or Bonds, their execution and delivery thereof to 

constitute conclusive evidence of such approval.  The County Clerk is hereby authorized to affix 

the seal of the County to each of said documents as may be appropriate and to attest to the same. 

Section 5.  The Trust Indenture (including the form of Certificate and/or Bond) is hereby 

approved in substantially the form submitted to this meeting, with such changes, insertions or 

omissions as appropriate, including but not limited to changes, insertions or omissions related to 

obtaining a policy of municipal bond insurance with respect to all or a portion of any  Certificates 

and/or Bonds, as the representative(s) of the County executing the Contract(s) may approve, the 

execution and delivery of the Contract(s) to constitute conclusive evidence of such approval.  The 

Board of Commissioners hereby approves the sale of Certificates and/or Bonds by the Corporation 

in an aggregate principal amount not in excess of the amount of moneys to be advanced to the 

County pursuant to the Contract(s). 

Section 6.  Each of the Chairman of the Board of Commissioners, the County Manager and 

the Director of Finance are authorized to approve all details of the financing of the 2020A Projects, 

including, without limitation, the amount advanced under the Contract(s) and the aggregate 

principal amount of any Certificates and/or Bonds (which shall not exceed $130,000,000), the 

maturities, the principal amounts and the interest amounts (if any) of the Installment Payments and 

any Certificates and/or Bonds, which interest amounts may be either fixed or variable rates and, if 

fixed rates, (calculated with respect to any Certificates and/or Bonds) shall not exceed [6.5%] per 

annum on an effective interest cost basis, the prepayment terms and prices (which shall not exceed 

103% of the principal amount being prepaid) and the Underwriters’ discount (exclusive of any 
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original issue discount) or Placement Agents’ compensation (which shall not exceed 2.0% of the 

principal amount of any Certificates and/or Bonds).  Execution of the Contract(s) by the Chairman 

of the Board of Commissioners or the County Manager shall conclusively evidence such approval 

of all such details of said financing. 

Section 7.  The Chairman of the Board of Commissioners, the County Manager, the 

Director of Finance and the County Attorney are hereby authorized to take any and all such further 

action, including approval of modifications to the Financing Documents, and to execute and 

deliver for and on behalf of the County such other documents and certificates (including, without 

limitation, agreements with securities depositories, financing statements, one or more contracts of 

purchase or purchase agreements, one or more placement agreements, one or more private 

placement agreements or other offering documents or memoranda, tax certificates and agreements 

and other documents and agreements (including repurchase agreements) relating to the investment 

of the proceeds from the execution and delivery of the Contract(s)) as they may deem necessary 

or advisable to carry out the intent of this resolution and to effect the financing pursuant to the 

Contract(s) and the other Financing Documents.  The County Clerk is hereby authorized to affix 

the seal of the County to such documents and certificates as may be appropriate and to attest to the 

same and to execute and deliver the same as may be needed.  In addition, said officers are hereby 

authorized to cooperate with the Underwriters in preparing and filing such filings under state 

securities or “blue sky” laws (including special consents to service of process) as the Underwriters 

may request and as the Chairman of the Board of Commissioners, the County Manager or the 

Director of Finance shall determine. 

Section 8.  The Finance Director shall prepare and file a sworn statement of debt with the 

LGC and the Clerk to the Board in accordance with North Carolina General Statutes Section 159-

150. 

Section 9.  The County covenants that, to the extent permitted by the Constitution and laws 

of the State of North Carolina, it will do and perform all acts and things to comply with the 

requirements of the Internal Revenue Code of 1986, as amended (the “Code”), in order to assure 

that interest paid with respect to the 2020A Limited Obligation Bonds will not be includable in the 

gross income of the owners thereof for purposes of federal income taxation, except to the extent 

that the County obtains an opinion of bond counsel to the effect that noncompliance would not 
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result in interest with respect to the 2020A Limited Obligation Bonds being includable in the gross 

income of the owners of the 2020A Limited Obligation Bonds for purposes of federal income 

taxation. 

Section 10.  This Resolution shall become effective immediately upon its adoption. 

Thereupon, upon motion of Commissioner _________________, seconded by 

Commissioner ________________, the foregoing resolution entitled “RESOLUTION 

APPROVING LONG-TERM INSTALLMENT CONTRACT FINANCINGS OF VARIOUS 

PUBLIC PROJECTS IN AN AGGREGATE PRINCIPAL AMOUNT UP TO $130,000,000; 

AUTHORIZING INTERIM INSTALLMENT CONTRACT FINANCINGS FOR SUCH 

PROJECTS IN AN AGGREGATE PRINCIPAL AMOUNT UP TO $130,000,000; 

AUTHORIZING THE EXECUTION AND DELIVERY BY THE CABARRUS COUNTY 

DEVELOPMENT CORPORATION OF ONE OR MORE SERIES OF LIMITED OBLIGATION 

BONDS AND/OR CERTIFICATES OF PARTICIPATION RELATED THERETO, AND 

PROVIDING FOR CERTAIN OTHER RELATED MATTERS” was adopted and passed by the 

following vote: 

AYES:  _______________________________________________________________ 

NOES:  _______________________________________________________________ 

*   *   *   *   *   *   *   *   *   * 

I, Lauren Linker, Clerk to the Board of Commissioners for the County of Cabarrus, North 
Carolina, DO HEREBY CERTIFY that the foregoing is a true copy of so much of the proceedings 
of said Board of Commissioners at a regular meeting held on January 21, 2020, as relates in any 
way to the passage of the resolutions hereinabove referenced and that said proceedings are 
recorded in Minute Book No. __ of the minutes of said Board of Commissioners, beginning at 
page ___ and ending at page ___. 

I DO HEREBY FURTHER CERTIFY that the schedule of regular meetings of said Board 
of Commissioners has been on file in my office pursuant to North Carolina General Statutes 
§143-318.12 as of a date not less than seven (7) days before said meeting. 

WITNESS my hand and the corporate seal of said County, this 21st day of January, 2020. 

_______________________________________ 
Clerk to the Board of Commissioners 
for the County of Cabarrus, North Carolina 

[SEAL] 
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4.-4.7.

CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Discussion Items for Action

SUBJECT: 
Infrastructure and Asset Management - Cabarrus County Courthouse Expansion
Construction Manager at Risk Contract Extension

BRIEF SUMMARY: 
Currently Cabarrus County has a preconstruction contract with Messer Construction for
Courthouse expansion Construction Manager at Risk services.  On December 13,
2019, Messer Construction bid out the scope of work for the site enabling portion of the
project.  This will be referred to as GMP (Guaranteed Maximum Price) #1 and is considered
an extension to their original contract.  Messer has now received an official GMP #1 bid. 

REQUESTED ACTION: 
Motion to approve the GMP #1 bid award and authorize the County Manager to execute the
contract extension between Cabarrus County and Messer Construction, subject to revision by
the County Attorney, and authorize the Finance Director to prepare the related budget
amendment and project ordinance(s).

EXPECTED LENGTH OF PRESENTATION: 
15 Minutes

SUBMITTED BY: 
Kyle Bilafer, Area Manager of Operations
Susan Fearrington, Finance Director

BUDGET AMENDMENT REQUIRED: 
Yes
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COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 

ATTACHMENTS:

GMP Schedule
GMP 1
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2019 2020 2021

Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan FebID Description Days Start Finish

CCCH - Phase 1 Enabling

Preconstruction
19 BP1 Bidding 16 11/22/19 12/13/19

25 BP1 Scope Reviews 5 12/16/19 12/20/19

41 BP1 Permitting 30 12/16/19 01/24/20

28 County GMP 1 Review & Board Approval 38 12/23/19 02/12/20

38 County Notice to Proceed 2 02/13/20 02/14/20

43 Subcontract Execution 5 02/17/20 02/21/20

85 Submittals 20 02/24/20 03/20/20

87 Elevator Lead Time 85 03/23/20 07/17/20

Construction
80 Mobilize 10 02/24/20 03/06/20

81 Temporary Walls 5 03/02/20 03/06/20

86 Abatement, & Selective Demo 15 03/09/20 03/27/20

91 Elevator Pit Demo 5 03/16/20 03/20/20

96 Elevator Pit Excavate 10 03/23/20 04/03/20

82 Temp Fencing, Barricades, Exterior Signage, Etc.10 03/30/20 04/10/20

93 Relocate MEP's 15 03/30/20 04/17/20

98 Elevator Pit Install 10 04/06/20 04/17/20

90 Relocate Existing Site Utilities 60 04/13/20 07/03/20

88 Elevator Shoring 5 04/20/20 04/24/20

94 Elevator Upper Floor Demo 10 04/27/20 05/08/20

101 Masonry Building Corner Shoring Install 10 04/27/20 05/08/20

99 Elevator Hoistway Install 15 05/11/20 05/29/20

105 Elevator MEP Rough 10 06/01/20 06/12/20

102 Finishes 25 06/01/20 07/03/20

103 Punch 10 07/06/20 07/17/20

97 Temp Wall at Annex 15 07/20/20 08/07/20

89 Elevator Installation 25 07/20/20 08/21/20

95 Salvage Items from Annex 10 08/10/20 08/21/20

92 Final Clean & Elevator Inspections 5 08/24/20 08/28/20

100 Demo Annex 30 08/31/20 10/09/20

110 Shoring 30 09/21/20 10/30/20

115 Bulk Excavation 35 10/12/20 11/27/20
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BP1 Bidding

BP1 Scope Reviews

BP1 Permitting

County GMP 1 Review & Board Approval

County Notice to Proceed

Subcontract Execution

Submittals

Elevator Lead Time

Mobilize

Temporary Walls

Abatement, & Selective Demo

Elevator Pit Demo

Elevator Pit Excavate

Temp Fencing, Barricades, Exterior Signage, Etc.

Relocate MEP's 

Elevator Pit Install

Relocate Existing Site Utilities

Elevator Shoring

Elevator Upper Floor Demo

Masonry Building Corner Shoring Install

Elevator Hoistway Install

Elevator MEP Rough

Finishes

Punch

Temp Wall at Annex

Elevator Installation

Salvage Items from Annex

Final Clean & Elevator Inspections

Demo Annex

Shoring 

Bulk Excavation

Start Date:  11/22/19
Finish Date:  11/27/20
Data Date:  04/01/19
Run Date:  12/23/19

 Cabarrus County Courthouse - Phase 1 Enabling GMP Schedule.ppxPage  1A

Cabarrus County Courthouse
Phase 1 - Enabling Bid Schedule
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4.-4.8.

CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Discussion Items for Action

SUBJECT: 
Planning and Development - 2020-2021 HOME Program - Public Hearing 6:30 p.m.

BRIEF SUMMARY: 
Request action to hold a public hearing to participate in the 2020-2021 HOME program.  The
HOME program provides funding through the Cabarrus/Iredell/Rowan HOME Consortium. 
The program is designed to support affordable housing efforts.  Staff previously presented to
the Board an opportunity to participate with the City of Concord on a downtown revitalization
project that included affordable housing units as part of the plan.  Staff is proposing using
Cabarrus County's annual allocation and the required local match towards the construction of
this project.  In return, the project will produce 17 affordable housing units for a 10 year
period.  These units are accounted for with Concord and Cabarrus County's HOME fund
allocations.  The exact number of units attributed to each agency will be further defined in the
recording documents but will likely be 1 to 2 units for Cabarrus County and the rest for
Concord's allocation.

REQUESTED ACTION: 
Motion to hold a public hearing.

EXPECTED LENGTH OF PRESENTATION: 
5 Minutes

SUBMITTED BY: 
Kelly Sifford, AICP
Planning and Development Director
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BUDGET AMENDMENT REQUIRED: 
No

COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 

ATTACHMENTS:

Powerpoint of Downtown project
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30 Market Street
Downtown Catalyst Project
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Project Summary

• Multi-Family Residential – 166 Units

• Parking Garage – 168 Spaces

• Ground Floor Retail – 2,600 SF

• Estimated Assessed Value $50 Million
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Primary Terms
• 30 Market St sold for appraised value 

$579,000

• Mixed-use structure

– 166 multifamily units, 168 space parking garage, 
& 2,600 SF of ground floor retail space

• $1,250,000 of federal HOME funds over 10 
years → 17 affordable units for 20 years

• 50% / 10 Year Tax Based Performance 
Incentive
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Affordable Housing
• $1,250,000 payable over a 10 year period

• 17 units affordable for 20 years

–4 units available at 50% of median income 
or lower ( 1 Person $27,650)

–13 units available at 80% of median income 
or lower (1 Person $44,250)

–Max Rents = Studio $777.00, 1 Bedroom 
$838, 2 Bedroom $967

–Comparison Rent would be +/- $1,200 for 1 
Bedroom
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Downtown MSD Assessed Value

2019 Assessed Value 42,959,400.00$  

MSD Tax (0.23 per $100) 98,806.62$          

New MSD Assessed Value 92,959,400.00$  

MSD Tax (.23 per $100) 213,806.62$        

Projections
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4.-4.9.

CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Discussion Items for Action

SUBJECT: 
Planning and Development - Amendments to Proposed Fee Schedule

BRIEF SUMMARY: 
As staff began implementing the fee schedule, it was discovered that there were a few items
that got left out during the fee study and that clarification was needed on other items.  The
attached memo describes the fees which are mainly in the same category.  Staff used the
same method as the fee study to propose the correct fees for those items.

REQUESTED ACTION: 
Motion to adopt the amended fee schedule.

EXPECTED LENGTH OF PRESENTATION: 
5 Minutes

SUBMITTED BY: 
Kelly Sifford, AICP 
Planning and Development Director

BUDGET AMENDMENT REQUIRED: 
No

COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 

ATTACHMENTS:
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Memo
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MEMO 
 

 

 

65 Church Street S, Concord, NC 28025 • PO Box 707, Concord, NC 28026 

Phone 704-920-2000 • Fax 704-920-2820 

cabarruscounty.us 

TO: Cabarrus County Board of Commissioners 
FROM: Kelly Sifford  
DATE: 12/23//2019 
SUBJECT: Construction Standards Fee Schedule 
 
As staff began implementation of the fee schedule in Accela, we discovered a few 
omissions and items that need clarification.  There are four inspection types that were 
omitted during the fee study that staff would like to propose a revised fee for those items.  
The inspections are for ABC, day cares, group homes, and foster care facilities. The 
current fee for all of these inspections is $100.  Staff is proposing $247.41 which is the 
same fee as the Certificate of Occupancy fee.  The inspections are similar and require 
approximately the same amount of time to perform which is how the fees were calculated 
during the study.  Additionally, there is a fee for an Existing Building Form for a Certificate 
of Completion for the City of Concord’s jurisdiction of $20 that did not carry over from the 
previous schedule.  We are requesting that fee stay the same and just be formally 
adopted.  Finally, for clarification purposes, the Homeowner Recovery fee did not show 
up on the category of apartments in the adopted fee schedule. Staff found out after the 
fee schedule was built that the Homeowner Recovery fee should be applied on apartment 
complexes as well.  This is a state mandated fee that is applied to most residential 
housing permits that are pulled by General Contractors.  It is not a local fee, however, we 
do receive an administrative portion. Staff is requesting that the fee schedule be amended 
to cover the aforementioned items. 
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4.-4.10.

CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Discussion Items for Action

SUBJECT: 
Planning and Development - Urgent Repair Grant

BRIEF SUMMARY: 
Community Development Staff is requesting permission to pursue Urgent Repair Funding
from the North Carolina Housing Finance Agency.  The program does not require match and
will be available for an 18 month period if funded.  The program is mainly for extremely low
income and low income individuals and/or households.  The program also has qualification
requirements that include special populations such as the disabled, elderly, Veterans, and
children under age 6 facing lead hazards.  Staff is proposing a $75,000 request to NCHFA.

REQUESTED ACTION: 
Approve staff to move forward with the application.

EXPECTED LENGTH OF PRESENTATION: 
5 Minutes

SUBMITTED BY: 
Kelly Sifford, AICP
Planning and Development Director

BUDGET AMENDMENT REQUIRED: 
No

COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 
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5.-5.1.

CABARRUS COUNTY
 

BOARD OF COMMISSIONERS
WORK SESSION

 
January  6, 2020

4:00 PM

 

AGENDA CATEGORY: 
Approval of Regular Meeting Agenda

SUBJECT: 
BOC - Approval of Regular Meeting Agenda

BRIEF SUMMARY: 
The proposed agenda for the January 21, 2020 regular meeting is attached.

REQUESTED ACTION: 
Motion to approve the agenda for the January 21, 2020 regular meeting; and schedule the
required public hearings for 6:30 p.m. or as soon thereafter as persons may be heard.

EXPECTED LENGTH OF PRESENTATION: 
1 Minute

SUBMITTED BY: 
Lauren Linker, Clerk to the Board

BUDGET AMENDMENT REQUIRED: 
No

COUNTY MANAGER'S RECOMMENDATIONS/COMMENTS: 

ATTACHMENTS:

Proposed January 21, 2020 Agenda
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